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Francis  Marshall 

A  memorial  will  be  held  today 
for  Francis  N.  Marshall,  a  promi 
nent  corporate  attorney  who  won 
four  cases  before  the  U.S.  Su 
preme  Court. 

Mr.  Marshall  died  in  his  San 
Francisco  home  on  October  30  af 
ter  a  long  illness.  He  was  90. 

An  accomplished  barrister 
whose  wide  interests  ranged  from 
rock  hunting  to  Asian  art  to  music, 
Mr.  Marshall  was  an  expert  in  ap 
pellate  cases  and  included  among 
his  clients  Pacific  Telephone  and 
Telegraph,  the  American  Bar  Asso 
ciation  and  Standard  Oil  Company 
of  California. 

He  successfully  defended  Stan 
dard  Oil  twice  before  the  Supreme 
Court  —  once  in  a  jurisdictional 
dispute  over  state  taxing  authori 
ty,  and  once  in  a  divorce  case  in 
volving  a  disposition  of  company 
stock. 

Born  in  North  Adams,  Mass., 
Mr.  Marshall  attended  Williams 
College  and  graduated  from  Stan 
ford  University  and  Stanford  Law 
School.  He  joined  the  Sari  Francis 
co  firm  of  Pillsbury,  Madison  &  Su- 
tro  as  a  summer  clerk  in  1930,  was 
named  partner  in  1948,  and  re 
mained  with  the  firm  until  his  re 
tirement. 

Mr.  Marshall  was  twice  chair 
man  of  the  California  State  Bar 
Committee  of  Bar  Examiners  and 
three  times  was  appointed  by  the 
chief  justice  to  the  U.S.  Judicial 
Council's  Committee  on  Rules  of 
Practice  and  Procedures  of  the 
Federal  Courts.  As  an  adjunct  pro 
fessor  of  law,  he  taught  courses  on 
appellate  practice  at  Stanford. 

He  was  active  in  community  af 
fairs  in  Palo  Alto,  where  he  lived 
for  more  than  40  years.  He  was  a 
member  of  the  Bohemian  Club. 

He  is  survived  by  his  wife,  Jean; 
daughters  Nancy  Donahoe  of  Wal 
nut  Creek  and  Marilyn  Morain  of 
Albuquerque;  stepchildren  Ed 
ward  Armstrong  of  Fresno,  Rich 
ard  Armstrong  of  Hilo,  Hawaii, 
and  Ginger  Duzet,  of  Elgin,  111.;  and 
six  grandchildren.  The  memorial 
will  be  held  today  at  11:30  a.m.  at 
624  Taylor  St.,  San  Francisco. 


FRANCIS  N.  MARSHALL 
1982 
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PREFACE 


The  history  of  Pillsbury,  Madison  &  Sutro  extends  more  than  100 
years.   Its  founder,  Evans  S.  Pillsbury,  commenced  the  practice  of  law  in 
San  Francisco  in  1874.   In  the  1890s,  Frank  D.  Madison,  Alfred  Sutro,  and 
Mr.  Pillsbury's  son,  Horace,  were  employed  as  associates.   In  1905,  they 
and  Oscar  Sutro  became  his  partners  under  the  firm  name  Pillsbury, 
Madison  &  Sutro. 

In  serving  thousands  of  corporate  and  individual  clients  over  the 
years,  the  firm  helped  to  write  much  California  history.   It  played  a 
leading  role  in  landmark  litigation  in  the  Supreme  Court  of  California 
and  other  courts.   In  its  offices,  a  number  of  California's  largest  cor 
porations  were  incorporated  and  legal  arrangements  for  numerous  major 
transactions  were  developed.   In  addition  to  its  services  to  business 
and  other  clients,  the  firm  has  a  prominent  record  of  services  to  the 
legal  profession  and  to  the  community,  charitable,  and  other  endeavors. 

In  March  1985,  with  the  firm  approaching  400  attorneys  situated  in 
multiple  offices,  the  Management  Committee  approved  the  funding  of  an 
oral  history  project  to  be  conducted  by  the  Regional  Oral  History  Office 
of  The  Bancroft  Library  of  the  University  of  California,  Berkeley.   The 
purpose  of  the  project  is  to  supplement  documents  of  historical  interest 
and  earlier  statements  about  the  firm's  history  with  the  recorded  memo 
ries  of  those  who  have  helped  build  the  firm  during  the  past  fifty  years. 
It  is  our  hope  that  the  project  will  preserve  and  enhance  the  traditional 
collegiality,  respect,  and  affection  among  the  members  of  the  firm. 

George  A.  Sears 

Chairman  of  the  Management  Committee 
May  1986 
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INTRODUCTION 

Well  over  half  a  century  has  gone  by  since  I  met  Francis  Marshall. 
He  was  younger  than  I  --  just  out  of  law  school  --  and  looked  even 
younger  than  his  age.   His  looks  were  deceptive.   Within  a  couple  of 
years  he  would  be  arguing  in  the  California  District  Court  of  Appeal  and 
the  Supreme  Court  of  California  the  important  question  in  those  depres 
sion  years  of  bank  stockholders'  liability  to  creditors,  and  in  the 
Supreme  Court  of  the  United  States  the  constitutionality  of  the 
California  Use  Tax  Law,  a  test  case  for  the  constitutionality  of  state 
use  tax  laws  throughout  the  nation. 

We  both  worked  with  Mr.  Alfred  Sutro  in  those  early  years  so  our 
paths  constantly  paralleled  or  merged.   I  remember  so  well.   Two  things 
stood  out  in  Fran's  character:   scholarship  --  brains,  brains,  brains  -- 
and  a  complete  empathy  with  the  law  as  a  learned  profession. 

His  talents  led  him  almost  immediately  into  the  appellate  practice 
where  his  capacity  for  keen  legal  analysis  and  superb  skills  as  a  brief 
writer  were  given  greatest  play.   For  many  years  he  headed  the  general 
appellate  work  of  the  firm.   During  the  war  years,  when  the  firm  was 
decimated  by  the  demands  of  the  armed  services,  Fran  had  thrust  upon  him 
virtually  the  entire  responsibility  for  the  legal  work  of  the  Telephone 
Company.   He  performed  a  truly  extraordinary  service  to  the  client  and  to 
the  firm  by  carrying  that  burden  with  distinction  until  John  Sutro  could 
return  from  the  Navy  and  take  over  the  duties  of  General  Attorney. 

To  this  day  --  in  his  eighty-second  year  --  Fran  continues  to  spend 
many  hours  each  week  in  serving  the  firm.   He  keeps  up  to  date,  edits  and 
publishes  the  Attorney's  Manual,  gets  out  the  firm's  personnel  directory 
every  six  months,  prepares  the  biographical  sheets  on  newly  associated 
partners  and  attorneys,  reviews  proposed  law  review  and  other  articles 
for  possible  conflicts  of  interest  with  the  clients  of  the  firm,  and  even 
gives  a  legal  writing  course  to  the  young  associates  coming  with  the 
firm. 

In  his  oral  history  Fran  recalls  how  his  mother  talked  of  him  as  a 
lawyer  from  his  earliest  years,  and  brought  him  up  with  the  understanding 
he  would  be  a  lawyer  "and  nothing  else."  Fortunately,  his  career  has 
fulfilled  only  half  of  this  maternal  injunction.   He  became  and  is, 
indeed,  a  lawyer  with  a  national  reputation.   But,  far  from  "nothing 
else,"  the  breadth  of  his  interests  round  out  a  truly  gifted  man. 

Interestingly,  it  was  again  his  mother  who  started  him  on  the  many 
paths  which  have  paralleled  his  legal  career.   She  was  a  talented  profes- 
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sional  violinist  who  insisted  that  her  two  sons  study  music.  Fran  became 
an  accomplished  cellist  and  while  still  in  high  school,  both  as  a  soloist 
and  as  a  member  of  a  trio  he  organized,  earned  over  a  thousand  dollars  in 
the  days  when  a  dollar  was  a  dollar.  This  nest  egg,  incidentally,  turned 
out  to  be  a  most  welcome  supplement  to  Fran's  support  when  he  commenced 
work  as  a  full-time  associate  of  the  firm  at  a  salary  of  one  hundred  dol 
lars  a  month. 

It  was  natural,  after  Fran  graduated  first  in  his  high  school  class 
in  North  Adams,  Massachusetts,  that  he  should  follow  his  older  brother  to 
Williams  College.   But  after  three  years  at  Williams,  a  recurring  dream 
of  California  finally  won  and  he  transferred  to  Stanford.   He  immediately 
fell  in  love  with  the  school  and  the  community,  stayed  for  his  bachelor 
of  arts  and  law  degrees  --  with  honors,  of  course  --  and  remained  for 
what  has  now  become  more  than  half  a  century  of  distinguished  practice  in 
the  law.   He  has  been  with  the  firm  longer  than  any  living  partner  except 
John  Sutro. 

Few  lawyers  have  had  a  more  demanding  practice  than  Fran  and,  yet, 
during  all  these  years  he  has  found  time  to  expand  his  interests  in  sci 
ence  and  art.   Starting  with  a  hobby  of  identifying  rocks  and  crystals  in 
the  High  Sierra  and  cutting  and  polishing  gem  stones,  he  studied  miner 
alogy  and  gathered  a  remarkable  collection  of  minerals  and  precious 
stones  which  learned  societies  have  borrowed  for  exhibits.   From  all  over 
the  world  he  has  collected  exotic  sea  shells  of  exquisite  beauty  and 
catalogued  each  with  a  color  sketch  as  faithful  to  the  original  as  an 
Audubon.   In  other  fields  he  has  gathered  rare  collections  of  Chinese 
snuff  bottles  and  of  Indian  "miniature"  paintings  from  the  15th  and  19th 
centuries.  These  scholarly  pursuits  have  led  to  journeys  throughout  most 
of  North  America  and  Western  Europe;  in  Asia  to  India  (eight  trips), 
China,  Tibet,  Taiwan,  Japan,  Thailand,  Malaysia,  Singapore,  Burma, 
Ceylon,  Pakistan,  Afghanistan,  Iran,  and  Turkey;  in  the  South  Pacific  to 
Fiji,  Western  Samoa,  Palmerston,  Aitutaki,  Tonga,  Bora  Bora,  Moorea,  and 
Tahiti;  in  Africa  to  Egypt,  Nairobi,  Uganda,  Murchison  Falls,  Tanzania, 
Ngorongoro,  Zambia,  Victoria  Falls,  Southern  Rhodesia  (Zimbabwe),  South 
Africa  (Salisbury,  Johannesburg,  Durban,  Capetown,  and  the  Cape  of  Good 
Hope) . 

At  home  Fran  has  served  as  president  and  a  member  of  the  Board  of 
Trustees  of  the  Pacific  Coast  Art  League,  as  president  of  the  San  Mateo 
County  Gem  and  Mineral  Society,  as  a  director  of  the  California  Federa 
tion  of  Mineralogical  Societies  and  as  a  director  of  the  Society  for 
Asian  Art.   He  still  acts  as  an  advisor  to  the  Federation  of  Mineralo 
gical  Societies,  and  devotes  every  Friday  morning  throughout  the  academic 
year  to  assisting  the  lecture  courses  at  the  Asian  Art  Museum. 

In  1981  Fran  combined  his  love  for  Asian  art  with  his  scholarly  tal 
ents  to  write  a  Bohemian  Grove  play  for  that  year,  a  dramatization  of  the 
story  of  the  great  moguls  and  the  creation  by  one  of  them,  Shah  Jahan,  of 
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the  brightest  jewel  of  Asian  art,  the  Taj  Mahal.   Many  considered  this 
play  the  most  beautiful  production  in  the  Grove's  distinguished  history. 

In  his  own  profession  Fran  has  been  equally  generous  with  his  time 
and  talents.   Twice  he  served  as  Chairman  of  the  California  State  Bar 
Committee  of  Bar  Examiners,  and  twice  as  Chairman  of  the  Committee  on 
Administrative  Agencies  --  a  position  for  which  he  was  exceptionally  well 
qualified  because  of  his  long  experience  with  the  Public  Utilities  Com 
mission  and  other  administrative  agencies  in  his  representation  of  the 
Telephone  Company.   He  was  one  of  the  members  of  the  State  Bar  committee 
which  initiated  the  legal  specialization  program,  and  was  also  appointed 
to  serve  on  special  ad  hoc  committees  of  the  State  Bar  relating  to  the 
accreditation  of  law  schools,  the  qualification  for  admission  to  the  bar, 
and  the  "rating"  of  prospective  judicial  appointments. 

In  the  area  of  federal  law  Fran  has  also  performed  distinguished 
public  service.   Three  times  he  was  appointed  by  the  Chief  Justice  of  the 
United  States  to  serve  as  a  member  of  the  United  States  Judicial  Coun 
cil's  Committee  on  Rules  of  Practice  and  Procedure  of  the  Federal  Courts. 
There,  he  and  his  colleagues  (two  circuit  court  judges,  two  district 
court  judges,  two  law  professors,  two  practitioners)  were  charged  with 
the  important  function  of  preparing  (and  as  a  practical  matter  of  promul 
gating)  changes  in  the  rules  of  all  the  federal  courts  except  the  Supreme 
Court  --  Rules  of  Civil  Procedure,  Rules  of  Criminal  Procedure,  Rules  of 
Admiralty,  Rules  of  Evidence  and  Rules  of  Appellate  Procedure. 

In  1959  Fran  was  appointed  Adjunct  Professor  of  Law  at  Stanford  Uni 
versity  and  for  several  years  taught  courses  on  appellate  practice  and 
procedure.   This  was  an  appointment  which  I  know  he  treasured  --  because 
of  memories  of  his  school  years  and  also  because  of  a  lifelong  wondering 
whether  he  really  should  have  been  a  teacher  of  the  law  instead  of  a 
practitioner.   In  any  event,  his  talents  finally  brought  him  the  best  of 
both  possible  worlds. 

As  I  look  back  over  the  more  than  fifty  years  I  have  shared  the 
practice  of  law  with  Francis  Marshall,  I  can  think  of  not  one  single 
instance  in  which  he  has  failed  to  perform  each  task  he  has  undertaken  in 
a  manner  commensurate  with  a  lawyer's  highest  skills  and  highest  integ 
rity.   He  has  served  and  continues  to  serve  his  clients,  his  firm,  his 
profession,  and  his  community  with  great  distinction.   He  has  brought 


warm  and  fulfilling  friendships  to  those  with  whom  he  has  associated  over 
the  years.   I  speak  for  all  of  them,  including  myself,  in  expressing  our 
gratitude  and  esteem. 


Francis  R.  Kirkham 
Pillsbury,  Madison  &  Sutro 


February  16,  1988. 


vi 


INTERVIEW  HISTORY 


Francis  N.  Marshall  was  interviewed  as  part  of  the  series  of  oral 
histories  undertaken  with  twelve  advisory  partners  at  Pillsbury, 
Madison  &  Sutro.   As  the  senior  appellate  lawyer  for  many  years,  his  work 
covered  the  whole  spectrum  of  litigation  undertaken  by  PM&S,  and  his 
knowledge  of  the  firm  covers  a  wide  range  of  activities.   Nor  was  he  con 
fined  to  appellate  work  alone.   Mr.  Marshall  did  a  great  deal  of  work  for 
the  telephone  company,  much  of  it  having  to  do  with  rates  and  fran 
chising,  which  he  characterizes  as  "not  very  interesting,  but  necessary." 

Mr.  Marshall  first  joined  PM&S  in  1930  as  a  summer  law  clerk.   After 
his  graduation  from  Stanford  University  the  following  year,  he  was  hired 
as  an  associate  --  thus  setting  up  a  standard  that  was  hard  to  follow,  as 
his  partner,  Charles  Prael  recalls.   When  Prael  was  graduating  from  Stan 
ford  in  1934,  he  talked  to  a  professor  about  getting  a  job  at  Pillsbury, 
Madison  &  Sutro.   The  professor  told  him,  "Charlie,  they've  only  hired 
one  of  our  students  in  recent  years:   Francis  Marshall.   But  Francis  was 
one  of  the  best  legal  brains  we  had  in  the  school.   It  might  be  difficult 
to  get  a  job." 

Mr.  Marshall's  talents  were  recognized  early  in  his  career  at  the 
firm,  and  he  was  soon  trying  cases  on  his  own.   He  became  the  counsel  for 
Pacific  Telephone  &  Telegraph  during  World  War  II,  and  spent  long  hours 
at  his  desk  during  that  period.   One  of  his  duties  at  that  time  was  to 
help  the  telephone  company  prevent  gambling  syndicates  from  setting  up 
telephone  operations.   The  gamblers  often  protested  to  the  telephone  com 
pany,  which  sent  them  to  see  its  counsel.   Sooner  or  later,  Mr.  Marshall 
found  in  his  office,  as  he  says  himself,  "every  important  crook  --  I  mean 
the  big-time  racketeers  --  in  California!" 

He  acquired  a  national  reputation  throughout  the  Bell  System  for  his 
trial  expertise  and  penetrating  cross-examinations.   Mr.  Marshall  then 
went  on  to  establish  a  successful  appellate  practice,  arguing  cases  over 
the  years  in  various  appellate  courts  and  the  U.S.  Supreme  Court,  and  in 
his  oral  history,  he  points  out  some  of  the  changes  that  have  taken  place 
in  arguing  cases  before  the  Supreme  Court  in  the  forty-year  period  of  his 
experience. 

Mr.  Marshall  describes  and  characterizes  all  of  the  partners  and 
associates  who  were  at  PM&S  when  he  joined  the  firm  --  an  invaluable 
addition  to  the  firm's  history  records.   Mr.  Marshall's  eye  for  pictur 
esque  detail  is  evident  in  his  descriptions  of  the  offices  of  PM&S  in  the 
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1930s.  He  also  discusses  some  of  his  own  work,  some  firm  traditions,  and 
his  bar  activities,  which  were  both  extensive  and  intensive,  and  required 
an  enormous  dedication  to  the  goals  of  the  bar. 

Ten  interview  sessions  with  Mr.  Marshall  took  place  in  his  9th  floor 
office  of  the  Adam  Grant  Building  in  the  financial  district  of  San 
Francisco.   The  room  is  decorated  with  Oriental  wall  hangings,  reflecting 
his  interest  in  the  Far  East.   (He  has  made  numerous  trips  to  India  and 
China,  as  well  as  to  other  parts  of  the  world.)   The  interviews  took 
place  on  March  18,  April  2,  April  16,  August  26,  August  29,  September  4, 
October  29,  November  5,  December  5,  and  December  12,  1986. 

The  sessions  had  to  be  fitted  into  Marshall's  busy  schedule  --  his 
desk  was  always  piled  high  with  papers,  because  he  has  continued  doing  an 
enormous  amount  of  work  for  the  firm,  even  though  his  advisory  status 
would  permit  a  more  relaxed  schedule. 

For  these  interview  sessions,  the  interviewer  furnished  an  outline 
of  topics  to  be  discussed  and  some  research  materials.   Mr.  Marshall 
often  referred  to  the  files  in  his  office  for  information  about  some 
cases  during  an  interview  or  while  reviewing  the  transcript.   After  the 
tapes  were  transcribed,  he  carefully  corrected  the  edited  transcript  and 
added  more  information  as  it  occurred  to  him. 

Carole  Hicke 


Interviewer-Editor 


July  1987 
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I   BACKGROUND 

[Date  of  interview:   March  18,  1986 ]##* 

Family  and  Upbringing 


Hicke:     I'd  like  to  start  out  this  afternoon,  Mr.  Marshall,  by  asking 
you  a  little  about  your  background,  when  and  where  you  were 
born.   Could  we  start  with  that? 

Marshall:   Certainly.   Let  me  say  at  the  beginning,  though,  that  I  take 
this  whole  affair  as  being  a  history  of  Pillsbury,  Madison  & 
Sutro  and  not  of  me,  so  I  would  like  to  go  lightly  and  sketch- 
ily  over  my  own  background  and  plunge  into  the  firm,  if  I  may. 

Hicke:     Fine. 

Marshall:   You  ask  about  my  own  family  background,  and  I'll  go  lightly. 

My  paternal  grandfather  was  a  poultry  farmer  in  New  Hampshire. 
He  was  always  poor  and  never  became  anything  but  a  poultry 
farmer.   In  contrast,  my  maternal  grandfather  was  a  chemist 
who,  before  my  mother  and  her  next  younger  brother  and  sister 
were  born,  was  moved  to  Manchester,  England,  to  start  a  plant 
for  printing  cloth  and  to  build  it  up. 

My  mother  was  born,  the  first  of  nine  children,  in 
Church,  a  small  suburb  of  Manchester.   It  was  always  a  family 
joke  to  say  that  my  mother  was  born  in  church.   She  lived 
there  until  she  was  about  four.   At  that  time  her  next  younger 
brother  and  next  younger  sister  had  been  born.   The  eventual 


*    This  symbol  ##  indicates  the  beginning  or  end  of  a  tape 
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family  of  children  numbered  nine,  of  whom  my  mother  was  the 
oldest  and  played  the  part  of  a  second  mother.   My  grandfa 
ther,  her  father,  was  very  forward  looking.   He  recognized 
musical  talent  in  some  of  his  children,  particularly  my  mother 
and  her  next  younger  sister.   My  mother  started  in  at  Smith 
College,  and  after  one  year  my  grandfather  took  her  out  of 
Smith  College  and  sent  her  and  her  next  younger  sister  to  Ger 
many  to  study  music. 

Hicke:     Could  I  interrupt  and  ask  you  the  name  of  your  grandmother  and 
grandfather? 

Marshall:   Yes.   My  grandfather's  name  was  Pythagoras  Boyd.   His  father 

was  obviously  a  classicist.   He  had  a  younger  brother,  Cicero, 
and  a  sister,  Zebuda,  but  three  other  sons  successively  failed 
to  outlive  the  name  Demosthenes.   Two  of  them  died  in  infancy 
and  one  made  it  until  six  and  then  succumbed. 

Hicke:     And  your  grandmother's  name? 

Marshall:   My  grandmother's  name  was  Ann  Foster,  and  I  know  little  about 
her  except  that  she  was  a  very  lively,  little  woman,  only  four 
feet  ten  inches  tall,  and  her  first-born,  my  mother,  stood  six 
feet  in  her  stocking  feet.   She  --  my  mother  --  was  quite  a 
giant  in  those  days  and  stood  out  in  any  crowd. 

Hicke:     And  her  name  was? 

Marshall:   Her  name  was  Elizabeth  Ellen  Boyd.   At  any  rate,  I  was  telling 
you  that  she  was  sent  to  Germany,  and  she  started  in  Leipzig, 
as  I  recall,  going  over  there  with  her  next  younger  sister, 
Ann,  and  a  chaperone,  a  Miss  Weeks.   Eventually  they  stayed 
there  for  five  years:   two  years  in  Leipzig  and  then  three 
years  in  Berlin. 

In  Berlin  my  mother  was  tutored  by  a  member  of  the  Joa 
chim  Quartet,  which  was  the  most  famous  string  quartet  in 
Europe  at  the  time  and  probably  the  most  famous  one  that  ever 
existed  in  the  world.   Joachim  himself  was  Fritz  Kreisler's 
teacher.   My  mother's  teacher  was  Professor  Wirth,  who  actu 
ally  played  the  viola  in  the  quartet  but  was  a  famous  vio 
linist  in  his  own  right.   My  mother  practiced  eight  hours  a 
day,  six  days  a  week,  standing  on  her  feet,  and  that  was  the 
way  musicians  were  made  in  those  days. 

Unhappily  for  music,  when  she  came  back  to  America,  she 
gave  up  her  musical  career  for  love.   She  met  and  married  my 
father  and  then  started  to  raise  two  children,  my  brother  and 
me. 


Hicke:     What  was  your  father's  name? 

Marshall:   My  father's  name  was  Harry  Francis  Marshall.   He  gave  his 

first  name  to  my  elder  brother  and  his  second  name  to  me.   He 
grew  up  in  Nashua,  New  Hampshire,  and  went  to  high  school 
there.   He  graduated  first  in  his  class  at  the  age  of  sixteen 
and  promptly  left  the  farm,  ran  away  to  get  away  from  farming 
as  a  career,  and  finally  wound  up  in  North  Adams, 
Massachusetts.   He  worked  first  as  a  draftsman  for  the  Hunter 
Machine  Company,  which  built  a  great  deal  of  the  textile 
machinery  of  the  country.   Eventually  he  wound  up  traveling 
for  the  firm  and  finally  was  sales  manager  at  the  time  of  his 
death. 

Is  that  all  you  want  to  know  about  my  family?  Perhaps  I 
should  tell  you  about  my  brother.   I  had  one  sibling,  my  elder 
brother,  who  was  taller,  bigger,  and  handsomer  than  I.   He  was 
groomed  by  an  uncle  of  ours,  who  was  president  of  a  prede 
cessor  of  the  Ciba  Company,  which  produces  dyes  and  pharmaceu- 
ticals,  to  be  his  successor.   My  uncle  had  no  male  child,  just 
one  daughter,  and  he  wanted  somehow  to  keep  that  firm  in  the 
family.   Eventually  his  firm  was  bought  out  by  the  Ciba  Com 
pany. 

Hicke:     So  he  had  his  own  company? 

Marshall:   My  uncle  had  his  own  company,  which  was  later  merged  into 
Ciba. 

Hicke:     Ciba  is  a  Swiss -based  company? 

Marshall:   Ciba  is  a  Swiss  trust,  and  it  had  a  number  of  subsidiaries,  of 
which  eventually  this  United  States  branch  became  one.   So 
when  I  talk  about  the  Ciba  Company  in  that  sense,  it's  that 
United  States  branch  of  the  Swiss  trust.   (Now,  of  course,  by 
merger  it  has  become  Ciba-Geigy.)   Of  course,  the  United 
States  branch  was  a  subsidiary  corporation.   Now,  how  may  I  go 
on? 

Hicke:     Which  member  of  your  family  was  perhaps  the  most  influential 
in  your  upbringing? 

Marshall:   Both  my  mother  and  my  father  were  very  influential,  but  my 

mother  probably  had  the  strongest  influence  because  she,  from 
my  very  earliest  years,  began  to  talk  about  me  as  a  lawyer, 
and  she  brought  me  up  in  the  understanding  that  I  would  become 
a  lawyer  and  nothing  else.  There  was  just  no  other  thought 
given  to  a  different  career.   My  brother's  career  was  already 
planned;  he  was  to  go  into  the  aniline-dye  business.   So  he 


was  programmed,  and  I  was  programmed,  too,  by  that  ambition  of 
hers . 

She  also  had  an  ambition  directed  toward  California, 
although  she  had  never  been  in  California.   Because  she  had 
spent  years  in  Germany  and  traveled  extensively  outside  this 
country,  she  had  a  less-than-parochial  view  of  where  the 
action  might  lie.   She  was  convinced  at  a  very  early  time  that 
the  action  lay  in  California,  and  particularly  that  San 
Francisco  was  the  place  of  the  future. 

Hicke:     You  certainly  fulfilled  her  expectations,  didn't  you? 
Marshall:   I  guess  I  did.   I  hope  so. 

Hicke:     Were  there  other  members  of  your  family  who  were  particularly 
important,  other  than  your  parents  and  your  brother? 

Marshall:   I  got  a  great  deal  of  financial  help  during  my  schooling  from 
two  wealthy  aunts.   It  was  needed,  because  my  family,  though 
by  no  means  in  desperate  circumstances,  was  certainly  not  well 
off. 

My  mother  taught  the  violin  for  many  years  and  supple 
mented  my  father's  rather  meager  income  by  her  earnings  in 
teaching.   She  also  played  quite  a  part  in  the  musical  affairs 
of  North  Adams,  such  as  they  were.   She  founded  an  orchestra 
and  led  it  as  the  concert  master  and  as  the  musical  director 
for  some  years,  and  contributed  greatly  in  other  ways  to 
bringing  musicians  to  the  city  and  to  generally  upgrading  the 
musical-world  atmosphere,  such  as  it  was,  of  North  Adams. 

North  Adams  was  strictly  a  mill  town,  as  it  is  now.   It 
had  several  cloth-making  mills,  cotton  and  woolen  mills,  and 
it  had  two  very  large  cloth-printing  mills,  one  of  which,  the 
Arnold  Print  Works,  was  for  many  years  the  largest  in  the 
world.   My  grandfather  Pythagoras 's  real  career  was  as  what 
was  then  called  the  chief  chemist,  which  amounted  to  the  chief 
operating  officer  of  that  enormous  mill. 

Hicke:     Why  did  your  mother  want  you  to  be  a  lawyer? 

Marshall:   I  think,  in  the  first  place,  she  had  a  mother's  faith  that  I 

was  smart  and  could  make  it  as  a  lawyer.   In  the  second  place, 
she  was  much  taken  with  the  prestige  which  she  felt  attached 
to  lawyers.   She  wanted  me,  I  guess,  to  bring  some  of  that 
prestige  to  the  family. 


Hicke: 
Marshall : 

Hicke: 

Marshall ; 
Hicke: 
Marshall : 


Hicke: 
Marshall : 


Hicke: 


So  she  had  good  experience  with  and  much  appreciation  for  the 

law. 

I  think  only  by  reputation.   She  thought  lawyers  were  some 
pumpkins,  so  she  wanted  me  to  be  one.   She  had  great  ambitions 
for  me. 

I  don't  think  we  got  the  date  you  were  born. 
I  was  born  January  5,  1907. 
And  that  was  in  North  Adams? 

In  North  Adams.   I  grew  up  and  went  to  high  school  there.   I 
did  graduate  at  the  top  of  my  class. 

I  followed  my  brother  first  in  going  to  Williams 
[College],  but  after  three  not-too-happy  years,  I  transferred 
to  Stanford  [University]  for  my  senior  year,  which  was  a  kind 
of  a  fulfillment  of  my  mother's  ambition  to  look  to  California 
in  the  future.   During  my  senior  year  at  Stanford,   I  so  fell 
in  love  with  the  place  --  the  Palo  Alto  area  and  the  school  -- 
that  I  gave  up  any  idea  of  going  back  East  to  law  school  as 
first  expected,  and  continued  on  at  Stanford  Law  School. 

Were  you  participating  in  athletics? 

No.   At  the  start  at  Williams  I  was  on  the  freshman  cross 
country  team  and  the  freshman  swimming  team,  but  that  was  all. 
I  did  win  my  numerals  in  swimming.   I  also  taught  swimming  at 
Williams,  teaching  a  class  of  people  who  could  not  swim  and 
were  forced  to  pass  certain  swimming  tests  in  order  to  grad 
uate.   That  was  a  most  interesting  experience,  because 
teaching  people  who  had  no  experience  in  the  water  and  a 
natural  fear  of  it  was  difficult,  and  also  because  I  had  one 
midget  who  was  about  three  feet  tall,  very  heavy  in  the  head 
and  in  the  upper  body;  so  when  he  went  into  the  water  and 
lifted  his  feet,  he  turned  upside  down  and  sank  like  a  stone. 

And  one  muscle  man  also  sank  like  a  stone.  It  was  very 
hard  to  keep  him  up,  because  he  had  no  flesh  other  than  just 
solid  muscle. 

That's  very  interesting  to  me,  because  you  really  had  a  chal 
lenge  there,  I  think,  not  only  in  the  things  that  you  mention 
but  also  because  those  people  were  there  not  because  they 
wanted  to  learn  to  swim  but  because  they  had  to,  so  they 
probably  weren't  highly  motivated. 


Marshall:   I  might  add  that  they  all  passed  the  test. 


Hicke:     Wonderful!   That's  certainly  due  to  the  teacher.   One  other 

question  --  did  your  mother  pass  along  her  musical  training  to 
you? 

Marshall:   She  was  very  anxious  that  I  learn  the  cello  and  that  my 

brother  learn  the  violin.   We  both  had  to  study  long,  long 
hours  in  our  youth  and  we  both  became  quite  competent.   In 
fact,  during  my  high  school,  I  earned  over  a  thousand  dollars 
just  playing  --  that  is,  on  my  own.   I  had  organized  a  little 
trio  that  I  took  around  playing  at  church  socials,  and  I 
played  a  great  deal  in  every  kind  of  church  in  North  Adams  and 
in  the  surrounding  cities,  and  also  I  did  some  solo  playing. 
My  brother  became  very  competent  on  the  violin,  but  he  didn't 
have  the  same  entrepreneurship  as  I  did. 

So  I  earned  that  amount  of  money,  which  stood  me  in  good 
stead  after  I  got  out  of  law  school.   I  needed  it,  and  also  it 
was  a  large  amount  of  money  in  those  days.   I  might  play  all 
evening  and  get  five  dollars  or  fifteen  dollars  and  feel 
myself  well  paid. 

Hicke:     Were  there  any  other  particularly  memorable  experiences  that 
you  had  growing  up? 

Marshall:   I  did  go  to  summer  camp  and  became  a  counselor  there  early  on 
and  a  secretary  of  the  camp  where  I  worked.   I  had  a  great 
time  doing  that.   My  father  was  a  great  person  in  the  woods. 
He  loved  to  take  long  walks,  and  I'm  sure  that  if  he  were 
dropped  into  the  woods,  into  a  remote  place  with  no  means  of 
support,  he  would  come  out  extremely  well  and  very  healthy  at 
the  end  of  any  time.   He  was  very  self-sufficient.   I  enjoyed 
that.   The  family  took  walks  together  Sundays  after  church.   I 
learned  a  great  deal  about  nature  and  about  the  countryside 
roundabout . 


Law  School  and  Summer  Clerkship  at  PM&S 


Hicke:     Let's  get  on  to  law  school  and  talk  just  a  bit  about  that. 

Marshall:   In  law  school  my  first  impression  was  that  I  just  didn't 

understand  what  it  was  all  about  and  apparently  didn't  know 
how  to  think.   So  I  suppose  that  my  first  quarter  in  law 
school  was  really  spent  in  trying  to  relearn  the  thinking  pro 
cess.   Because  I  had  a  good  memory  I  had  had  very  little 
trouble  in  most  of  my  college  career,  which  required  memory 
work.   All  of  a  sudden,  in  law  school,  memory  counted  for 


relatively  little.   Analysis,  the  study  of  cause  and  effect, 
counted  for  almost  everything,  and  I  had  to  learn  that  from 
scratch.   However,  I  think  I  did  all  right.   With  Ben  Duniway 
as  my  partner,  we  won  the  first  year  Moot  Court  Tournament. 
Then  in  my  second  year  I  teamed  up  with  Galen  McKnight,  and  we 
won  the  general  Law  School  Tournament. 

It  was  about  that  time  that  the  Depression  had  begun  to 
set  in.   It  started  with  the  crash,  of  course,  in  October  of 
1929,  and  by  1930  people  began  to  be  very  worried  about  it, 
particularly  those  in  my  class  in  law  school  who  were  looking 
ahead  to  jobs  after  school  and  had  no  particular  entree. 
There  began  to  be  a  lot  of  talk  toward  the  end  of  that  second 
year  about  getting  a  summer  job  with  a  law  firm  to  try  to  get 
a  foothold  for  a  permanent  job  after  graduation.   That  talk 
scared  me  because  here  I  was,  three  thousand  miles  from  home, 
and  no  connections  whatever  with  this  territory. 

So  I  took  the  names  of  three  law  firms,  of  which 
Pillsbury  was  one,  and  I  did  some  interviewing  for  a  summer 
position  as  soon  as  the  second  year  school  tests  were  over.   I 
went  to  Ben's  uncles'  firm,  the  Gushing  firm;  and  to 
McCutchen,  Olney,  Mannon  &  Green  (as  it  then  was  and  as  I 
still  tend  to  call  it),  and  to  Pillsbury,  Madison  &  Sutro. 
That  was  my  introduction  to  the  firm,  with  many  surprises.   I 
got  in  to  see  Marshall  Madison,  who  scanned  my  very  brief 
resume  and  said,  "Well,  I  see  that  you're  doing  very  well  in 
grades  and  you  succeeded  in  winning  the  first -year  and  in  the 
general  Moot  Court  Tournaments,  and  maybe  we  ought  to  try 
this."  He  said,  "We've  never  done  this  before,  but  let's  try 
it.   I  suppose  we  ought  to  pay  you.   We  can't  pay  you  a  hun 
dred  dollars  a  month,  which  is  our  starting  salary  for  attor 
neys,  because  you  aren't  one." 

Then  he  picked  up  the  telephone  and  called  Bill  Draycott, 
the  office  manager,  and  said,  "How  much  do  we  pay  our  messen 
gers?   Sixty-five  dollars  a  month?   [to  me]   How  would  that 
be?"   So  I  said  it  would  be  fine,  and  with  that  I  came  to  work 
the  next  Monday  at  sixty-five  dollars  per  month,  which  was 
paid  me  during  the  two  months  that  I  worked. 

During  that  summer  I  first  went  to  work  helping  an  asso 
ciate  who  was  working  for  Marshall,  but  I  was  borrowed  about 
three  days  later  by  Eugene  Prince,  and  I  worked  the  rest  of 
the  summer  for  him  on  the  famous  Hackfeld  case,*  which  I 


*    J.  C.  Isenberg,  et  al.  v.  George  Sherman  (1931)  212  Cal. 
454. 


suppose  I'll  have  an  opportunity  to  talk  about  later,  or  do 
you  want  me  to  talk  about  it  now? 

Hicke:     If  you're  ready,  let's  talk  about  it  now. 

Marshall:   The  Hackfeld  case  was  one  of  the  famous  cases  of  the  day  in 
this  office.   It  arose  out  of  the  fact  that  the  big  Hackfeld 
Company,  which  did  a  great  deal  of  the  sugar  business  in 
Hawaii,  was  owned  by  Germans,  German  citizens.   World  War  I 
saw  the  passage  of  the  Alien  Property  Custodian  Act,  under 
which  the  Alien  Property  Custodian  was  directed  to  seize  the 
assets  of  all  German  nationals  which  could  be  found  in  the 
United  States  and  its  territories. 

Accordingly,  the  Alien  Property  Custodian  seized  all  the 
stock  and  assets  of  the  Hackfeld  Company  in  Hawaii  and  pro 
ceeded  to  manage  them  under  the  name  of  a  new  company  which  he 
formed,  called  American  Factors.   The  Hackfeld  family  there 
upon  hired  John  Francis  Neylan,  who  was  a  very  well-known, 
rather  high-flying  lawyer  in  San  Francisco,  to  try  to  get  the 
company  back.   He  employed  to  help  him  Theodore  Roche,  who  was 
also  a  great  name  in  San  Francisco  legal  history,  telling 
Theodore  that  he  had  this  very  interesting  case  which  he  was 
bound  to  win,  but  it  was  going  to  take  about  a  month  to  try 
and  he  really  needed  some  support. 

Actually,  it  took  nine  months  to  try  and  the  net  result 
was  that  Oscar  Sutro,  who  tried  the  case  for  the  Custodian, 
won  a  complete  verdict.   The  interesting  highlight  at  the  end 
of  it  was  that  Judge  Frank  Murasky,  who  tried  the  case  without 
a  jury,  became  very  ill  at  the  very  end  of  the  case  and  there 
was  considerable  worry  that  he  might  die  before  he  could  sign 
his  findings  of  fact  and  conclusions  of  law,  which  were  neces 
sary  to  avoid  a  complete  retrial  of  the  nine  months  agony. 

Murasky,  literally  on  his  death  bed,  signed  his  findings. 
They  were  three:   no  actual  fraud  was  shown;  no  constructive 
fraud  existed;  the  price  paid  [for  the  company  stock]  was  ade 
quate.   Then  he  simply  ordered  judgment  for  the  defendant,  the 
Alien  Property  Custodian. 

Hicke:     Hackfeld  was  suing  American  Factors  or  the  U.S.  government? 

Marshall:   The  Hackfelds  were  suing  the  Alien  Property  Custodian,  the 
U.S.  government,  in  effect.   Yes. 


Hicke: 


But  after  it  had  already  turned  this  over  to  American  Factors? 


Marshall:   Yes.   American  Factors,  as  I  recall,  was  named  in  the  suit, 
too. 

Hicke:     Yes.   I  think  that  we  should  get  more  information  on  that 
case,  and  we'll  talk  more  about  that  next  time. 

So  you  spent  most  of  the  summer  working  on  the  Hackfeld 
case.   Do  you  have  anything  more  to  say  about  that  summer? 
I'd  be  interested  to  know  how  you  felt  on  your  first  day  as 
you  walked  into  the  office,  what  it  felt  like. 

Marshall:   I  started  in  the  library,  where  I  was  assigned  to  work  with 
this  associate  working  for  Marshall.   I  had  no  office,  of 
course.   I  had  no  desk.   I  had  only  a  place  where  I  could  put 
books  on  one  of  the  library  tables  as  I  worked,  and  that  was 
about  it . 


Hicke: 


Marshall : 


I  think  I  started  to  say,  though,  that  I  then  became  wor 
ried  about  the  future  and  I  asked  Gene  Prince  if  I  could  have 
a  job  when  I  finished.   He  would  make  no  commitment  whatever, 
but  said,  "We'll  have  to  see  what  the  situation  is  at  the 
time,  so  go  ahead  with  your  final  year  and  then  talk  to  me." 

I  couldn't  wait  all  of  that  time  because  the  Depression 
was  getting  so  much  worse,  and  so  about  Easter  time  I  tried 
hard  to  talk  Gene  into  giving  me  a  job.   Again  he  wouldn't  do 
it.   He  wouldn't  make  a  commitment,  but  he  gave  me  some 
encouragement.   So  at  the  end  of  my  school  year,  when  I  called 
up  and  anxiously  bedeviled  him  for  a  job,  he  said,  "Well,  yes, 
we've  decided  to  take  you  on."  So  therefore,  at  the  end  of 
the  schooling,  I  had  a  job  promised. 

The  final  year  was  quite  a  challenge,  with  much  more  dif 
ficult  courses.   I  was  successful  in  making  the  Order  of  the 
Coif,  and  that  about  sums  up  my  schooling.   During  the  final 
year  I  also  served  on  the  Moot  Court  Board.   Because  of  having 
won  the  general  tournament  the  year  before,  I  was  disqualified 
from  going  into  it  again. 

I  still  have  another  question  or  two  about  the  clerkship.   I 
believe  you  told  me  before  that  you  were  the  first  summer 
clerk  that  they  had  ever  had. 

Apparently  so,  because  Marshall  said  in  so  many  words,  "We've 
never  done  this  before,  but  perhaps  we  should  try  it."  After 
that  they  had  no  summer  clerkship  for  a  long  time  to  come.   Of 
course,  the  Depression  changed  all  of  that  business  because 
suddenly  [pause  while  phone  rings]  the  Depression  turned  a 
sellers'  market,  if  there  was  one  among  mere  graduates,  into  a 
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very  definite  buyers'  market  among  the  law  firms.   That  meant 
that  the  law  firms  didn't  have  any  need  to  try  to  sell  them 
selves  to  applicants.   The  applicants  came  fast  and  furiously 
for  years  to  come. 

So  as  I  recall,  it  was  about  thirty  years  before  the  firm 
established  what  we  now  call  our  summer  program  of  summer 
associates . 
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II   EARLY  CAREER  AT  PILLSBURY,  MADISON  &  SUTRO 


First  Responsibilities 


Marshall:   I  went  to  work  immediately  for  Eugene  Prince. 

n 

It  was  early  on  in  his  own  career.   He  had  just  been  made  a 
partner  very  shortly  before.   So  I  went  to  work  for  him  and 
did  his  research  work,  generally:   got  my  hand  in  trying  to 
write  parts  of  briefs  and  shortly  whole  briefs  in  smaller 
cases.   I  got  into  the  argument  of  cases  very  early. 

There  was,  at  that  period,  a  real  effort  to  advance  the 
beginners  in  the  firm  and  give  them  responsible  work  with,  of 
course,  training  to  go  with  it. 

Hicke:     Now  we're  talking  about  after  you  joined  the  firm? 

Marshall:   After  I  joined  the  firm,  yes.   It  was  a  real  effort  to  give 
people  quick  advancement  into  responsible  work.   So  I  got 
responsibilities  very  early.   Did  you  want  me  to  talk  about 
the  early  things,  the  things  that  I  did  early  in  my  career? 

Hicke:     Yes,  I'd  like  to  hear  that. 

Marshall:   When  I  went  to  work  in  1931,  after  graduation,  Gene  Prince  was 
then  working  on  the  case  of  Witwer  v.  Lloyd. *   "Lloyd"  was 
Harold  Lloyd,  the  great  movie  comedian,  and  Witwer  was  H.  C. 
Witwer,  who  was  famous  as  a  writer  of  sports  stories  chiefly. 


*    Witwer  v.  Harold  Lloyd  Corporation,  et  al.  46  F.2d  792. 
Appeal  decision  April  10,  1933. 


Hicke: 
Marshall: 
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He  had  written  one  real  best  seller  in  his  day,  From  Baseball 
to  Boches ,  and  a  number  of  other  things.   He  ranked  probably 
with  Ring  Lardner  as  one  of  the  very  successful  writers  of 
that  age,  appealing  to  the  sporting  world  generally.   Should  I 
go  into  that  case? 

Yes,  I'd  like  to  hear  something  about  it. 

It  was  quite  a  case.   It  had  been  brought  to  us  from  a  law 
firm  in  Los  Angeles,  which  had  defended  Lloyd  and  the  Lloyd 
Corporation  in  the  federal  district  court  and  had  lost  the 
case.   Therefore,  it  was  brought  up  to  us  to  take  the  appeal 
and  they  wanted  the  premier  appellate  lawyer  in  the  state, 
Eugene  Prince.   Nominally  it  was  Alfred  Sutro,  but  Eugene 
Prince  was  known  to  be  handling  the  case. 

Witwer  had  been  approached  by  sort  of  a  manager  for  Lloyd 
and  the  Lloyd  Corporation,  saying  it  was  understood  that  he 
had  written  sports  stories,  and  that  Lloyd  was  casting  about 
for  a  football  story.   So  Witwer  said,  "Oh,  yes,  I  wrote  a 
football  story.   I'll  have  to  get  it  for  you.   It  was  pub 
lished.   I'll  get  it  for  you  and  bring  a  copy  over  to  Lloyd's 
house."  The  story  was  a  horrible  story.   It  was  about  as  bad 
a  story  as  one  could  imagine,  and  it  was  published  in  a  pulp 
magazine,  a  very  cheap  kind  of  thing. 

The  testimony  was  that  Witwer  had  brought  the  story  over 
and  left  it  with  somebody  at  the  Lloyd  house  who  threw  it  on 
the  hall  table  where  mail  came  in,  and  there  it  was  left. 
Lloyd  testified  that  he  never  saw  the  story.   He  never  actu 
ally  read  it  himself,  but  when  Lloyd  made  the  brilliant  and 
highly  successful  comedy,  The  Freshman,  Witwer  sued  for  plagi 
arism,  claiming  that  the  whole  story  was  taken  from  his  cheap 
little  story  in  the  pulp. 

It  was  tried  over  quite  a  period  in  Los  Angeles,  and 
Judge  Harold  Cosgrave  made  findings  that  it  had  been  plagiar 
ized,  that  there  was  no  question  from  the  circumstantial  evi 
dence,  regardless  of  whether  Lloyd  himself  was  to  be  believed 
or  disbelieved,  that  the  story  was  so  similar  that  it  must 
have  been  copied.   The  judge  wrote  a  little  summary  in  his 
opinion,  which  was  meant  to  be  a  synopsis  which  was  common  to 
both  the  story  and  the  movie.   Every  word  of  the  synopsis  was 
said  to  fit  one  just  as  much  as  the  other. 

Actually,  that  synopsis  was  hardly  more  than  a  boy-meets- 
girl  sort  of  thing,  where  the  eventual  hero  turns  out  to  be  a 
very  nonathletic  type  who,  however,  goes  out  for  football  to 
impress  the  girl  and  win  her  hand. 
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Hicke:     Which  is  a  fairly  common  story. 

Marshall:   Very  common.   He  (the  hero)  doesn't  know  anything  about  foot 
ball,  but  he  tells  the  coach  that  he  has  thought  up  a  spec 
tacular  play  which  would  win  the  game.   So  at  the  last  minute, 
with  things  going  very  badly  for  the  home  team,  the  coach  puts 
him  in  in  desperation.   His  play  was  nothing  more  than  just 
"Give  me  the  ball  and  I'll  run  like  hell,"  and  with  that  he 
won  the  game.   That  was  the  story. 

Lloyd  s  The  Freshman  was  one  of  the  great  classic  moving 
picture  comedies  of  all  time.   It  was  screamingly  funny.   All 
of  the  funny  business  and  all  of  the  story  was  made  up  really 
as  they  went  along,  because  Lloyd's  method  was  to  take  the 
barest  outline  of  a  story  and  from  that  shoot  from  the  cuff. 
That's  what  they  called  it  and  what  they  did.   The  director 
and  the  principals  would  do  some  piece  of  business  along  the 
story  line,  and  that  would  suggest  something  else,  and  they 
would  shoot  that,  and  something  else  would  be  suggested,  and 
they  would  go  on  from  there. 

Hicke:     They  just  made  up  the  dialogue  and  all  of  that  as  they  went 
along? 

Marshall:   Pretty  much.   This  was  strictly  Lloyd's  and  his  director's 
creation  and  had  nothing  whatever  to  do  with  Witwer's  cheap 
little  product. 

I  should  interpolate  here  that  there  was  no  limit  on  the 
size  of  briefs  in  those  days.   One  could  write  as  much  as  the 
traffic  would  bear.   To  counter  that  little  "common  story"  in 
the  judge's  opinion,  Gene  Prince  asked  me  if  I  couldn't  write 
him  a  common  story  which  would  be  common  to  two  great  clas 
sics,  classics  which  would  be  known  to  everybody,  of  which  the 
court  would  take  judicial  notice,  and  which  would  also  be  so 
completely  independent  in  their  origins  there  could  be  no 
question  that  neither  story  was  copied  from  the  other. 

That  was  quite  a  challenge.   I  could  find  many  stories 
where  there  was  a  great,  well-known  classic  on  one  side,  but 
the  stories  which  were  like  it  were  not  so  well  known  as  to 
immediately  grab  the  judge  and  assure  him  that  they  could  not 
be  copied  one  from  the  other. 

In  the  course  of  it  I  went  to  the  San  Francisco  library 
and  read  the  two  or  three  works  that  I  could  read  on  plots, 
even  going  back  to  Aristotle.   I  found  one  book  called  Thirty- 
Six  Dramatic  Situations ,  as  I  reall  the  name.   Again,  I'm 
fishing  in  my  memory;  I  think  it  was  by  a  man  named  George 
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Polti.   I  could  check  that,  I  suppose.   That  was  a  great  book, 
absolutely  fascinating,  because  it  broke  down  all  the  known 
plots  into  thirty-six  that  had  some  independence  from  each 
other.   Then  it  attempted  to  classify  the  plots  of  all  sorts 
of  books  that  were  in  the  libraries  in  his  time  into  one  or 
another  of  those  plots. 

I  found  the  perfect  one. 

n 

So  I  wrote  the  basic  story  common  to  both  Hamlet  and  the 
Orestes  plot,*  which  turned  out  to  be  a  story  which  exactly 
fit  both  plays,  and  we  could  say  in  every  confidence  that  no 
one  would  ever  accuse  Shakespeare  of  stealing  his  Hamlet  plot 
from  the  Orestes  play. 

Then  I  submitted  that  to  Gene,  who  said,  "This  is  great. 
Now  find  me  another."  After  all  the  work  I  had  done  and  the 
sweat  that  I  had  lost  on  the  first  one,  I  wasn't  particularly 
sanguine.   After  rereading  all  of  the  Thirty-Six  Dramatic 
Situations  and  all  that  they  had  to  suggest,  I  could  come  up 
with  nothing.   I  finally  decided,  in  casting  around  in  my  own 
mind,  that  a  plot  that  would  be  perfect  to  use,  if  I  could 
find  the  counterpart,  would  be  the  plot  of  Cyrano 
de  Bergerac,**  which  had  so  much  dramatic  and  romantic  impact. 
It  is  the  story  of  the  man  who  considered  himself  too  ugly  to 
be  considered  by  the  lovely  girl  he  had  fallen  in  love  with, 
so  that  instead  of  helping  his  own  cause,  he  helped  the  person 
whom  he  thought  she  would  love  to  win  her  hand.   It  wasn't 
until  the  very  late  part  of  the  story  that  it  came  out  that  he 
was  the  real  one  who  had  performed  all  the  deeds  necessary  and 
she  had  just  missed  her  chance  in  not  seeing  it  way  back  in 
the  beginning. 

I  told  Gene  that  I  had  a  great  story  to  start  with  and 
recited  it  to  him.   He  was  not  familiar  with  Cyrano,  but  he 
immediately  said,  "Why,  that's  the  Dobbin  plot  in  Vanity 
Fair."***  I  had  never  read  Vanity  Fair,  so  the  next  three 
days  and  evenings  I  spent  reading  Vanity  Fair,  with  the  end 


*    In  Oresteia  by  Aeschylus.   See  Appendix. 
**   Written  by  Edmond  Rostand  in  1897. 

***  William  Thackeray's  Vanity  Fair  was  first  published  in 
1847-48  as  a  serialized  novel. 
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result  that  I  wrote  a  plot  common  to  both  and  submitted  that 
with  equal  success.   Both  of  these  plots  became,  I  think,  a 
rather  important  part  of  our  brief,  or  Gene's  brief,  so  much 
so  that  during  the  eighteen  months  that  Judge  Curtis  Wilbur 
had  the  case  under  submission  before  he  wrote  a  very  lengthy 
opinion,  he  was  reported  to  have  asked  his  daughter  to  check 
out  those  stories.   He  put  her  to  work  reading  Vanity  Fair  to 
see  that  everything  that  I  had  said  about  it  was  true.   Appa 
rently  she  reported  that  it  was. 

We  did  win  the  case  and  also  were  defending  it  against 
the  petition  for  certiorari  by  the  U.S.  Supreme  Court  when  the 
attorneys  for  the  plaintiff  said  that  they  would  like  to 
settle  the  case  for  their  attorney's  fees,  which  Lloyd  decided 
he  would  pay  rather  than  risk  any  possibility  that  the  Supreme 
Court  might  take  it  over  on  certiorari. 

Hicke:  That  was  quite  an  interesting  case,  and  an  interesting  way  of 
solving  the  problem.  I  think  that  must  be  one  of  the  keys  to 
success:  deciding  how  to  go  about  solving  these  problems. 

Marshall:   It  did,  we  think,  demolish  the  case  made  by  the  plaintiffs  and 
the  judge  below,  so  that  there  was  nothing  left  to  affirm, 
really. 

Right  after  that  Lloyd  case  Gene  took  up  the  writing  of  a 
brief  in  Coombes  v.  Getz,*  which  was  an  extremely  important 
case.   I'll  talk  about  this  later  on. 

•  Shortly  after  that  I  was  given  the  writing  of  the  appeal 
papers  in  the  United  States  Supreme  Court  in  a  landmark  case 
which  in  itself  involved  twelve  dollars  and  a  half,  although 
in  the  background  lurked  many  millions.   It  was  the  case  of 
Standard  Oil  Company  v.  California,**  in  the  Supreme  Court  on 
appeal  from  judgment  against  the  Standard  Oil  Company  by  the 
California  Supreme  Court. *** 

The  case,  as  I  said,  involved  twelve  dollars  and  a  half, 
which  was  the  amount  that  Standard  Oil  was  charged  for  taxes 
on  sales  of  gasoline  to  the  Presidio  Post  Exchange.   Actually, 
of  course,  it  involved  every  state's  taxing  jurisdiction  over 


»    Coombes  v.  Getz  (1932)  285  U.S.  434. 

**   Standard  Oil  Co.  v.  California  (1934)  291  U.S.  242; 
rehearing  den.  29  U.S.  650. 

***  People  v.  Standard  Oil  Co.  (1933)  218  Cal.  123. 
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Hicke: 


Marshall 


any  activity  in  any  government -owned  land  in  the  United 
States;  e.g., the  enormous  sales  of  gasoline  in  the  national 
parks.   So  the  impact  of  the  case  was  bound  to  be  nationwide. 

In  those  days  the  rules  on  going  to  the  United  States 
Supreme  Court  on  appeal  were  very  strict.   There  were  six 
papers  to  be  drawn  with  the  utmost  care.   There  was  a  petition 
for  appeal,  and  a  bond,  and  I've  forgotten  specifically  the 
rest  of  them,  except  that  the  most  important  of  the  papers  was 
called  the  Statement  as  to  Jurisdiction,  or  Statement  under 
Rule  10.   That  I  did  a  lot  of  sweating  over.   It  was  in  every 
effect  an  opening  brief  in  the  case,  because  it  had  to  state 
what  the  case  was  all  about  and  the  entire  case  for  the  appel 
lant  --  this  was  an  appeal. 

I  wrote  what  I  considered  to  be  a  cogent  presentation  of 
our  case  just  as  though  it  were  an  opening  brief,  and  that  and 
the  rest  of  the  six  papers  were  accepted  and  printed  and  sent 
on  to  Washington  without  change.   I  was  heartbroken  that  I 
couldn't  argue  the  case,  because  I  thought  it  was  an  abso 
lutely  sure  winner,  but  I  hadn't  been  admitted  to  practice  for 
as  much  as  three  years,  as  was  required  in  order  to  appear  in 
the  United  States  Supreme  Court,  even  on  the  papers.   So  my 
work  all  went  under  other  names  and  by  another  voice  when  it 
came  to  the  Court.   But  the  case  was  really  an  easy  winner, 
and  the  decision  came  down  exactly  as  we  were  sure  it  would, 
denying  any  state  jurisdiction  to  tax  activities  in  the  post 
exchange . 

So  I  had  a  very  busy  time  with  it  in  my  first  few  months 
and  worked  without  any  limitation  of  hours,  but  I  did,  I 
think,  make  my  help  evident  to  Eugene  Prince.   In  return  he 
gave  me  the  greatest  training  in  argumentation  and  brief 
writing  that  anybody  could  possibly  have.   He  was  a  great 
master  of  that  whole  art. 

That's  something  I  would  like  to  get  into  a  little  bit  more. 
Can  you  tell  me  something  about  how  he  actually  trained  you 
and  what  you  learned? 

Yes,  he  showed  me  what  real  argumentative  writing  was  all 
about.   In  the  first  place,  he  would  take  any  draft  of  mine 
and  cut  it,  cut  it,  and  cut  it.  The  adjectives  would  go  out, 
the  adverbs  would  go  out,  all  the  colorfulness  would  go  out. 
Eventually  the  product  was  very  simple  and  very  direct,  very 
straightforward,  and  very  persuasive. 

I  said  he  was  a  master  at  it,  and  truly  he  was.   He  had 
studied  effective  writing  and  knew  everything  about  it.   He 


Hicke: 
Marshall: 
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made  a  study  of  it  as  a  science,  but  eventually  he  showed  me, 
too,  that  brief  writing  is  an  art  as  well  as  a  science.   I  did 
advance  very  quickly  under  his  tutelage,  because  very  shortly 
I  was  in  a  position  to  take  an  appellate  case  of  some  impor 
tance  all  by  myself  and  take  it  straight  through. 

About  what  year  are  we  talking  about  now? 

I  argued  my  first  case  in  the  district  court  of  appeal,  the 
state  court,  when  I  was  three  years  out  of  school,  and  that 
was  the  so-called  Bank  Stockholders  Liability  Case.* 


Office  Layout 
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Marshall : 
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I  would  like  to  ask  you  now  a  little  bit  about  what  the  office 
was  like  when  you  first  joined  the  firm. 


My 


As  I  have  said,  I  was  there  in  the  summer  of  1930,  but  I 
didn't  see  much  of  the  office  then  other  than  the  library, 
acquaintance  with  the  office  really  starts  in  1931,  when  I 
came  back  to  what  I  hoped  would  be  a  permanent  association. 
The  office  then  occupied  the  eastern  majority  of  the  nine 
teenth  floor  of  the  Standard  Oil  building,  225  Bush  Street, 
and  no  more  than  that.   I  say  "no  more"  particularly,  becaus 
the  balance  of  the  nineteenth  floor  headed  over  to  the  west 
end  of  the  building.   It  did  not  then  have  what  became  later 
the  west  wing,  which  was  built  and  added  on  much  later. 


PM&S  quarters  really  stopped  just  about  at  room  1930,  or 
'31,  as  it  was  then.   The  rest  of  that  floor  was  empty,  and 
above  that  part  of  it,  on  the  twentieth  floor,  there  was  a 
two-story,  small  gymnasium  for  the  Standard  Oil  Company  execu 
tives,  which  they  used  very  infrequently.   Sometimes  during 
the  noon  hour  we  could  hear  a  handball  bouncing  around  up 
there. 

Was  that  available  to  you  to  use?  The  Standard  Oil  gymnasium? 

No,  it  was  not.   We  were  confined  to  the  major  part  of  the 
nineteenth  floor,  as  it  was  up  to  then.   The  eastern  wing  of 
the  nineteenth  floor  was  occupied  chiefly  by  the  major  part 
ners,  starting  with  Mr.  Frank  Madison  at  the  southwest  corner 


*    Edward  Rainey  v.  Herman  Michel  (1936)  6  Cal.2d  259.   This 
case  discussed  in  more  detail  below. 
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of  the  eastern  wing,  and  in  the  southeast  corner  was  Alfred 
Sutro.   Between  them  was  a  fairly  large  office,  though  not  a 
corner  office,  which  was  occupied  by  Marshall  Madison.   Then 
going  north  from  there,  there  was  a  very  small  office  next  to 
his  father's  that  was  occupied  by  Jack  Sutro,  and  beyond  him 
there  was  a  secretary's  office,  and  then  an  office  which  I 
believe  was  occupied  occasionally  by  Horace  Pillsbury.   He  was 
president  of  the  telephone  company,  and  came  over  very  seldom. 
I'll  talk  about  him  a  little  later. 

Beyond  him  there  was  a  large  office  occupied  by  Felix 
Smith,  a  smaller  office  occupied  by  Eugene  Prince,  more  secre 
taries'  offices  and  finally  the  northeast  corner,  which  was 
Oscar  Sutro'  s  office.   That  whole  wing  we  called,  rather  dis 
respectfully,  the  Gold  Coast. 

Then  ranging  westward  along  the  northside  corridor,  there 
were  a  number  of  offices  with  some  younger  attorneys,  asso 
ciate  attorneys,  in  them.   The  office  next  to  Felix  Smith, 
after  the  one  occupied  by  his  secretary,  was  occupied  by 
Woodson  Spurlock,  whom  we  called  Spike,  probably  because  that 
was  about  as  misfitting  a  name  for  that  gentle  person  as  could 
be  found  . 

Then  after  an  intervening  secretarial  office  came  Vincent 
Butler,  who  had  just  become  a  partner.   After  him,  Eugene  Ben 
nett,  who  had  recently  been  hired  away  from  the  United  States 
Attorney's  office,  where  he  was  the  chief  trial  attorney.   He 
was  not  then  a  partner  but  was  very  shortly  to  become  one. 
Next  to  him  was  Renato  Capocelli,  who  I  understood  had  come 
over  from  Italy  at  the  age  of  sixteen  and  talked  with  a  very 
Italian  accent  all  the  rest  of  his  life.   He  was  a  charming 
person  of  immense  courtesy  who  did  the  land-and-  lease  work  for 
Standard  Oil. 

Speaking  of  that  courtesy,  Felix  Smith  once  said  that  if 
Cap  and  Paul  O'Brien,  who  was  then  the  Clerk  of  the  Ninth  Cir 
cuit  Court  of  Appeals,  arrived  at  a  door  at  the  same  time, 
they  could  never  get  through  it;  each  would  be  demanding  that 
the  other  go  first. 

Going  along  the  rest  of  the  way,  I  have  to  think.   There 
were  Norbert  Korte  and  Del  Fuller,  Sr. 


Then  there  was  David  Manoccir,  who  showed  the  high  status  of 
his  Italian  family  by  having  an  R  at  the  end  of  his  name, 
although  his  older  brother  always  called  himself  Manocci 
without  the  R. 
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Hicke:     The  R  designates  a  higher  class? 

Marshall:   Semi -nobility.   I  suppose  it  was  something  like  the  Von  in 
German  names,  or  the  Van  in  Dutch  names  --a  status  symbol. 
After  that  there  was  an  office  that  was  occupied  by  Al  Tanner 
and  Dudley  Miller  and  I  think  Lee  Groezinger.   That  was  when  I 
first  came  in,  when  I  just  had  space  in  the  library  to  sit  at 
a  table  and  keep  my  papers  there.   Oh,  I  missed  Henry  Hayes, 
who  was  also  in  one  of  those  offices  with  the  others. 

Further  down  the  line  was  Francis  Gill,  whom  we  called 
Frank.   He  was  a  character  with  a  capital  C.   At  the  age  of  16 
he  had  run  away  to  France  to  join  the  Lafayette  Escadrille, 
lying  about  his  age  to  get  in.   He  and  his  plane  were  shot 
down  over  Belgium,  and  he  lay  unconscious  in  a  field  for  three 
days.   When  at  last  he  came  to,  he  found  that  his  shoes  and 
every  button  from  his  uniform  had  been  stolen  by  our  friendly 
Belgium  allies.   He  spent  the  rest  of  World  War  I  recovering, 
and  never  got  back  into  the  conflict. 

Frank  had  a  compulsion  to  buy  almost  anything  that  was  so 
marked  down  in  price  as  to  be  (to  him)  an  irresistible  bar 
gain.   Since  he  did  quite  a  bit  of  admiralty  work  for  the 
firm,  he  had  access  to  what  was  going  on  with  our  shipping 
clients.   At  one  time  he  learned  that  a  ship  was  being  broken 
up,  and  he  bought  up  the  splendid  deck  planking  of  solid  teak, 
and  had  it  shipped  down  to  his  then  home  in  Palo  Alto.   Of 
this  more  later.   He  once  also  bought  a  large  quantity  of  used 
brick,  which  he  stacked  in  his  Palo  Alto  yard.   I  remember  his 
telling  how  he  and  his  next  door  neighbor,  Mrs.  Lucie  Stern, 
one  of  the  very  philanthropic  Stern  family,  stood  on  that  pile 
of  bricks  to  watch  a  fire  in  the  neighborhood.   When  the  old 
American  Trust  Company  building  in  Palo  Alto  was  torn  down,  he 
bought  the  iron  grille  door  which  fronted  the  bank  vault,  with 
doubtless  some  idea  for  its  future  use,  but  I  never  did  hear 
what  fate  it  had  met  other  than  storage. 

But  there  was  more  to  come.   One  time  he  bought,  again 
from  his  nautical  acquaintances,  an  enormous  solid  plank  of 
redwood  about  twelve  feet  long,  four  feet  wide,  and  five  or 
six  inches  thick,  which  he  planned  to  use  as  a  dining  room 
table  top.   Since  railroad  freight  charges  from  San  Francisco 
to  Palo  Alto  would  be  more  than  his  pocketbook  could  stand,  he 
arranged  to  have  it  towed  by  water  down  to  the  Port  of  Redwood 
City,  and  then  somehow  trucked  the  rest  of  the  way.   When  it 
finally  arrived,  it  was  soaked  through,  and  in  the  subsequent 
drying  it  warped  and  arced  so  badly  that  it  could  not  possibly 
hold  a  dinner  plate  or  a  glass  in  place.   Nevertheless,  Frank 
had  nowhere  to  put  it  except  by  mounting  it  as  a  table  top  in 
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his  dining  room.   After  about  two  years  it  had  dried  out  and 
miraculously  resumed  its  flat  shape,  so  that  Frank  ended  up 
with  a  spectacular  dining  room  table,  nowhere  duplicated. 

Another  serendipitous  result  of  Frank's  bargain  purchases 
involved  a  large  stock  of  beautiful  mahogany  which  was  going 
begging  because  the  would-be  purchaser  had  been  unable  to  come 
up  with  the  money.   Frank  bought  it  at  a  few  cents  on  the 
dollar,  and  it  sat  in  his  basement  for  I  don't  know  how  many 
years.   Suddenly  the  Del  Monte  Hotel  in  Monterey  decided  to 
refurnish  the  entire  hotel  with  good  Spanish-style  furniture. 
They  put  the  project  out  to  bid.   One  bidder,  with  beautiful 
designs  in  hand,  was  unable  to  find  the  fine  mahogany  which  it 
needed  in  a  hurry  to  carve  a  set  of  sample  pieces.   It  heard 
of  Frank's  stock  of  mahogany  and  went  about  trying  to  buy  it 
from  him.   Cagey  Frank  had  something  else  in  mind.   He  would 
give  the  mahogany  to  the  furniture -maker  if  the  latter  would 
give  him,  in  return,  the  sample  pieces  which  it  submitted  with 
the  bid.   The  bargain  was  struck.   The  furniture-maker  won  the 
contract  with  its  fine  samples,  and  Frank  wound  up  with  a 
house  completely  furnished  with  the  very  finest  Spanish-style 
mahogany  furniture. 

One  more  tale  has  to  be  told.   Remember  the  teak  ship's 
decking  that  Frank  had  bought  and  stored  away  some  time 
before?  Eventually  he  bought  a  lot  in  Los  Altos  and  proceeded 
to  build  a  house,  much  of  which  he  would  build  with  his  own 
hands.   One  area  was  to  be  a  deck,  which  Frank  set  about 
building  out  of  the  beautiful  teak.   One  Saturday  afternoon, 
Frank  was  up  on  the  deck  area  on  his  knees,  nailing  plank 
after  plank  of  solid  teak  with  large  steel  spikes.   To  ensure 
a  close  fit,  he  would  nail  down  one  end  of  a  plank  and  then 
pull  the  other  end  tight  to  the  adjoining  board  and  nail  it 
solidly  down.   All  of  a  sudden  he  discovered  that  his  pant  leg 
was  caught  between  the  last  two  planks.   He  could  not  get  his 
leg  out,  because  the  pant  leg  was  held  too  closely  for  him  to 
get  his  foot  through.   He  had  a  pry  bar  to  pry  up  any  mis 
placed  nail,  but  it  was  lying  a  foot  out  of  his  reach. 
Without  any  way  to  get  himself  free  --  he  hadn't  any  means 
even  to  cut  himself  out  of  his  trousers  --he  stayed  pinned 
there  for  an  hour  or  two  until  his  brother  just  happened  to 
come  by  to  see  how  the  work  was  progressing. 

Frank's  imagination  did  not  stop  with  his  extracurricular 
activities.   In  the  course  of  his  admiralty  practice,  an  oppo 
nent  once  took  an  appeal  from  some  judgment  that  Frank  had 
won.   At  the  time,  the  relevant  statute  provided  that  an 
appeal  could  be  taken  on  petition.   But  the  rules  provided 
that  an  appeal  could  be  taken  by  motion,  and  admiralty  courts 
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commonly  accepted  such  appeals.   But  Frank  moved  to  dismiss 
the  appeal  in  question  on  the  ground  that  the  statute  set  the 
procedure  and  that  the  rule  was  invalid  as  conflicting  with 
the  statute.   He  won,  and  was  eventually  upheld  in  the  United 
States  Supreme  Court.   (I  think  Gene  Prince  argued  the  matter 
in  Washington,  but  my  memory  is  not  clear  on  this  point.)   At 
any  rate,  the  ruling  set  the  admiralty  bar  on  its  ear,  and  I 
think  Frank  must  have  feared  for  his  life  if  he  found  himself 
among  a  group  of  admiralty  lawyers  whose  appeals  were  standing 
in  jeopardy.   Eventually  Frank  left  the  firm,  and  died  shortly 
after. 

The  last  office  along  the  norths ide  corridor,  at  the  then 
west  end  of  the  building  was  in  a  small  corner  office  occupied 
by  Charles  Ruggles.  I'll  talk  about  him  later. 

Hicke:     And  there  was  just  a  string  of  offices  along  this  northside 
corridor? 

Marshall:   Yes,  along  the  north  side  of  the  corridor.   On  the  south  side 
there  was  the  business  office,  then  the  elevator  lobby  with 
our  receptionist,  and  then  the  library  all  the  way  to  the  west 
end.   The  corridor  itself  was  quite  narrow,  with  waist-high 
marble  paneling.   The  doors  had  broad  metal  frames,  enameled  a 
dark  red  color,  surrounding  large  panes  of  translucent  --  not 
transparent  --  glass.   Above  the  doors  were  clerestory  tran 
soms.   In  the  daylight  hours,  the  daylight  coming  through  the 
glass  doors  and  the  transoms  lighted  the  corridors  without  the 
assistance  of  artificial  light.   All  the  glass  doors  have  now 
long  gone,  and  the  last  of  the  marble  panels  have  just  lately 
gone  from  the  west  end  annex  areas,  leaving  a  bit  of  nostalgia 
behind. 

The  business  office,  or  what  we  called  the  "outer 
office,"  stretched  south  from  the  corridor  clear  back  to  the 
windows,  which  meant  that  it  took  in  the  space  of  several 
present  offices  that  are  now  occupied  by  business  office  per 
sonnel,  plus  the  area  which  lately  was  the  travel  office.   So 
it  was  a  good-sized  area  and  had  a  lot  of  space  in  it.   One 
corner  was  occupied  imperiously  by  our  office  manager,  Bill 
Draycott ,  who  faced  out  over  his  domain  from  his  desk  placed 
at  an  angle. 

Also  sharing  that  office  was  Harry  Nichols,  an  elderly 
and  rather  self-effacing  gentleman,  who  was  the  calendar  and 
docket  clerk.   His  job  was  to  enter  all  the  legal  papers  that 
went  through  the  office  into  the  dockets  for  the  various  cases 
and  make  out  the  calendar  sheets  that  were  distributed  to  tell 
people  what  they  had  coming  next. 
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There  was  also  a  telephone  exchange,  which  was  a  tiny  box 
managed  by  our  one  telephone  operator  in  the  early  days, 
Evelyn  Burke,  who  didn't  like  to  be  called  Effie  but  often 
was.   During  the  noon  hour,  or  her  breaks,  Harry  Nichols  took 
over  the  operation  of  that  little  boxed  telephone  exchange. 
There  was  also  a  young  lady,  I  think  not  in  the  earliest  days 
but  shortly  after,  who  kept  the  records  of  time  spent  by  the 
various  attorneys,  transcribing  them  from  their  diaries  into 
billing  sheets. 

That,  plus  the  supply  room  which  opened  from  it,  was 
really  the  entire  business  office.   From  that,  a  little  cor 
ridor  ran  out  to  the  main  east  wing  corridor.   Beside  that 
corridor  there  was  then  a  men's  toilet  with  a  shower  facility. 
Off  the  corridor  also  there  was  an  elevator,  which  served  just 
between  the  eighteenth  and  nineteenth  floors.   It  was  chiefly 
used  by  Felix  Smith,  who  might  be  called  down  [to  Standard  Oil 
offices]  three  or  four  times  a  day  to  discuss  something  with 
one  of  the  directors.   It  was  a  quick  and  easy  automatic  way 
without  having  to  wait  for  the  regular  elevator  service. 

The  library  was  also  on  the  nineteenth  floor  beyond  the 
elevators.   It  extended  to  the  end  of  the  building  toward  the 
west.   It  wasn't  a  very  big  one;  it  was  just  the  one  story. 
We  didn't  have  a  regular  librarian,  but  my  recollection  is 
that  Jerry  Levin,  who  later  became  a  partner  in  the  firm,  came 
over  from  the  law  school  in  Berkeley  in  the  late  afternoons 
and  put  the  books  away  --  the  books  that  were  piled  up  by 
those  who  used  them  and  left  them  piled  on  the  tables.   That 
was  about  the  extent  of  the  library  operation. 

Shortly  after,  we  had  another  young  student,  Gurney 
Neher,  who  again  was  a  part-time  librarian. 


Organization  of  the  Work 


Marshall:   One  principal  difference  between  the  office  work  in  those  days 
and  the  work  as  it  later  developed  was  that  we  had  no  central 
filing  system.   Each  of  the  main  partners,  the  principal  part 
ners,  had  his  files  kept  in  his  secretary's  office.   Each  one 
of  those  secretaries  had  a  fairly  large  filing  cabinet  which 
kept  all  the  active  files  that  were  worked  on  by  that  partner 
and  his  group.   (Some  intermediate  associates  kept  their  files 
in  their  own  offices.) 
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Therefore,  for  instance,  if  I  was  working  on  a  case  that 
was  under  Alfred  Sutro's  care,  his  secretary,  Miss  Sue  Cost, 
kept  her  files  in  her  office,  and  every  time  I  used  one  I  had 
to  get  it  from  her.   It  was  several  years  before  a  central 
filing  system  was  established,  and  that  was  a  real  upheaval. 
People  weren't  used  to  having  their  files  not  at  their  finger 
tips,  that  is,  those  partners  who  had  their  secretaries  keep 
files.   So  it  was  quite  a  wrench  for  them  to  have  to  get  used 
to  the  fact  that  their  files  would  no  longer  be  indexed  and 
kept  by  their  own  secretaries,  but  they  would  be  cared  for  by 
the  general  file  clerk. 

Hicke:     Was  there  a  lot  of  use  back  and  forth  between  these  individual 
filing  systems?   For  instance,  were  there  people  coming  in 
from  other  offices  looking  at  your  files? 

Marshall:   I  didn't  have  those  files  at  that  time,  only  the  senior  part 
ners  or  a  few  others  had  the  files.   They  kept  the  files  in 
the  offices  of  their  secretaries. 

Hicke:     What  I'm  getting  at,  really,  is  the  motivation  for  estab 
lishing  a  central  filing  system. 

Marshall:   It  was  just  too  much  work.   As  the  office  grew,  it  was  too 

much  work  for  those  secretaries.   It  also  became  a  little  more 
awkward  to  have  to  find  them  if  they  were  borrowed  from  the 
secretary's  office  and  nobody  knew  where  they  were,  and  there 
was  no  system  for  keeping  track  of  them.   So  a  central  filing 
system  quite  early  became  mandatory,  and  that  was  set  up. 

Hicke:     About  what  period?   Before  the  war? 

Marshall:   Oh,  yes,  before  the  war.   The  other  important  difference,  and 
this  gets  over  into  the  practice  side  of  it,  was  that  in  those 
early  days  every  lawyer  was  expected  to  do  anything,  and  did. 
That  is,  if  a  bankruptcy  matter  came  up,  it  might  be  assigned 
to  me  or  to  any  one  of  the  other  associates,  even  though  there 
was  no  bankruptcy  training,  and  then  he  would  work  under  Felix 
Smith,  who  had  a  great  deal  of  knowledge  about  bankruptcy  mat 
ters.   Or  if  a  litigation  matter  came  in,  say  a  case  of  rela 
tively  minor  importance,  it  might  be  handed  to  any  one  of  us. 

Hicke:     You  must  have  received  a  broad  training  very  early  that  way. 

Marshall:   Yes,  and  here  I  might  mention  an  experience  that  all  of  the 

incoming  lawyers  went  through  at  that  time.   We  had  an  insti 
tution  called  the  "road  job."  After  about  six  months  or  more 
from  initial  employment,  new  associates  were  assigned  a  six 
months  tour  "on  the  road."  Each  morning  shortly  after  9,  and 
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each  afternoon  about  1:30,  the  roadman  left  with  a  large 
briefcase  full  of  errands  to  be  taken  care  of.   These  involved 
filing  papers  in  all  kinds  of  courts  and  commissions  --  the 
Supreme  Court,  district  courts  of  appeal,  superior  courts  and 
municipal  courts,  federal  district  and  appellate  courts,  the 
Corporation  Commission,  et  cetera.   It  also  involved  arguing 
demurrers  and  motions  in  various  courts;  looking  up  law  points 
in  county  library  books  that  our  library  did  not  have; 
bringing  in  books  from  the  county  library  and  returning  books 
to  it;  and  many  other  odds  and  ends.   It  was  very  hard  to 
cover  all  this  ground  and  get  back  to  the  office  before  6  p.m. 
And  then  the  roadman  had  to  record  his  own  calendar  entries 
stemming  from  the  work  he  had  just  done,  and  check  Harry 
Nichols's  calendar  and  docket  entries  in  relation  to  them. 
The  roadman  was  supposedly  relieved  of  all  other  work  when  he 
was  performing  in  that  capacity,  but  this  did  not  always 
happen.   One  thing,  it  certainly  made  the  day  go  faster  than 
by  spending  ten  or  twelve  hours  in  the  library  finding  all  the 
cases  on  a  given  point  of  law. 

Hicke:     How  long  did  the  roadman  tour  last? 

Marshall:   The  norm  was  six  months,  and  what  with  new  employees  then 
averaging  about  two  per  year,  that  worked  out  just  about 
right.   In  my  case,  I  was  yanked  off  that  job  by  Alfred  Sutro 
and  put  back  to  work  on  some  of  his  appellate  matters. 

Hicke:     Were  you  sorry? 

Marshall:   In  some  ways,  because  the  road  job  was  fun  in  its  way  and 

offered  a  broad  educational  experience.   You  got  to  know  all 
the  clerks  of  court  and  where  the  courts  and  the  clerks' 
offices  were.   You  became  familiar  with  the  court  atmosphere. 
The  chance  to  argue  all  kinds  of  demurrers  and  motions  in  all 
kinds  of  matters  was  invaluable.   From  the  firm's  standpoint, 
of  course,  the  consolidation  of  going-and-coming  times  for 
minor  court  appearances  was  an  economic  boon. 

Hicke:     What  happened  to  the  practice? 

Marshall:   It  began  to  fade  out  in  the  late  '30s.   The  growing  complexity 
of  the  law  made  the  lawyers  handling  cases  feel  responsible  to 
argue  their  own  demurrers  and  motions.   The  principal  reason 
was  that,  with  lawyers'  salaries  fighting  their  way  up  from 
the  Depression,  it  began  to  seem  pretty  expensive  to  use  the 
lawyers'  time  filing  papers.   But  before  I  leave  the  subject, 
I  must  add  one  sidelight:  whenever  it  was  raining,  Alfred 
Sutro  demanded  that  before  starting  out,  the  roadman  should 
appear  in  his  office  and  demonstrate  that  he  was  wearing  rub 
bers;  this  was  an  invariable  rule.   [chuckles] 
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Hicke:     How  was  the  firm's  work  assigned? 

Marshall:   Work  came  in  to  one  senior  partner  or  another  from  his  regular 
clients.   Also  a  lot  of  work  came  in  addressed  to  Pillsbury, 
Madison  &  Sutro. 

Hicke:     So  some  came  to  the  partners  and  some  came  to  the  firm  in  gen 
eral? 


Marshall:   Yes.   The  matters  that  came  into  the  firm  in  general  were 

screened  by  Alfred  Sutro,  who  would  assign  them  to  one  or  the 
other  of  the  partners  whose  field,  whose  specialties,  those 
matters  might  fit.   A  great  deal  of  it  he  kept  to  himself  for 
his  own  team  of  people,  his  own  --  I  shouldn't  call  it  a 
stable,  but  that  might  be  an  expressive  term.   So  assignment 
was  done  in  that  way,  as  I  recall  it. 

Hicke:     Did  everybody  do  litigation? 

Marshall:   No,  not  everybody,  because  I  already  said,  for  instance,  that 
Capocelli  did  land-and- lease  work  for  Standard  Oil;  that  was  a 
specialty  and  he  did  it. 

Hicke:     So  there  was  some  specialization  already. 

Marshall:   Yes.   Tax  work  generally  went  to  Vincent  Butler,  who  had  a 

great  deal  of  grounding  in  tax,  but  then  Felix  Smith  or  Frank 
Madison  might  do  a  lot  of  tax  work.   The  banking  matters  went 
to  Frank  Madison,  who  was  counsel  for  the  Bank  of  California, 
and  he  was  also  counsel  for  Del  Monte  and  Alaska  Packers  and  a 
number  of  other  firms. 

At  any  rate,  the  assignments  followed  those  natural 
courses,  and  they  became  more  or  less  routinized  so  that  the 
office  had  no  problem  with  it  and  it  operated  quite  smoothly. 

Hicke:     Was  there  some  consideration  also  for  who  had  time  available? 

Marshall:   Oh,  yes,  obviously,  but  that  would  be  decided  among  the  top 

partners.   They  would  know  pretty  well  who  might,  or  it  might 
filter  down  through  one  of  the  intermediate  partners.   There 
weren't  many  partners  in  those  days,  but  that's  another  sub 
ject  all  by  itself. 

Hicke:     How  did  the  partners  keep  in  touch  with  each  other?   Did  they 
have  regular  meetings? 

Marshall:   I'm  sure  they  did,  although  I  wasn't  invited  to  those  meetings 
and  I  have  no  firsthand  knowledge  that  they  went  on.   I'm  cer- 
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tain  that  they  did.   Certainly  as  time  went  on,  one  rapidly 
became  aware  that  there  were  firm  meetings  going  on  from  time 
to  time,  and  in  due  course  I  learned  what  they  were  from  the 
inside. 

But  the  work  flowed  smoothly,  you  would  say? 

So  far  as  I  could  see,  it  flowed  very  smoothly.   Everybody  in 
those  days  was  pretty  overworked.   The  office  hours  were  from 
8:30  to  5:30,  and  people  were  on  time.   They  got  there  at  or 
before  8:30,  they  took  a  one-hour  lunch  hour  and  no  more, 
usually  less,  and  nobody,  so  far  as  I  could  see,  ever  left 
before  5:30.   Many  of  us  stayed  later  --  came  back  after 
dinner  and  stayed  until  very  late  into  the  night.   When  we 
were  working  on  that  Coombes  v.  Getz  brief,  I  know  I  seldom 
got  out  of  there  before  one  or  two  or  three  in  the  morning. 

And  back  again  at  8:30? 

And  back  again  at  8:30.   That  was  quite  a  grind,  but  it  had  to 
be  done.   We  were  under  great  pressure  with  a  Supreme  Court 
time  limit  that  was  very  short. 

Of  course  we  worked  Saturdays.   Saturday  hours  were  from 
8:30  to  1:30  normally,  but  there  again  people  seldom  left 
before  Mr.  Alfred  Sutro  came  walking  through  the  business 
office  about  three  o'clock,  and  then  everybody  felt  that  they 
could  go  home  at  last. 

The  exception  to  that  was  on  Big  Game  day  when  many 
people  left  before  lunch  no  matter  what. 

Was  there  such  a  thing  as  overtime? 

In  pay? 

Yes. 

No,  not  at  all.   I  got  my  hundred  dollars  a  month  and  that  was 
it,  no  matter  how  many  hours  we  worked,  and  that  was  the  gen 
erality.   There  was  overtime  for  the  secretaries,  of  course. 

While  we're  on  that  subject  I  might  make  this  comment: 
as  years  went  by  one  could  immediately  tell  whether  a  secre 
tary  had  been  there  during  the  Depression  or  had  only  come 
afterwards,  because,  as  was  often  the  case,  if  it  came  to 
5:30  p.m.  and  you  were  dictating  something  to  a  secretary,  you 
said,  "I  really  must  complete  this.   Is  it  possible  that  you 
could  stay  another  hour  or  perhaps  two?"  And  if  the  secretary 
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had  worked  during  the  Depression  when  jobs  were  so  priceless, 
the  answer  was  usually,  "Well,  I  do  have  a  dinner  date  but 
I'll  cancel  it."   But  if  the  secretary  came  to  work  after  the 
Depression,  it  was,  "I'm  sorry,  but  I've  got  a  date." 

That's  very  interesting. 


Personnel 


[Interview  continued:   April  2,  1986]## 
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Hicke:     You  had  some  things  you  wanted  to  start  out  with  this  morning 
that  were  left  over  from  our  last  session. 

Marshall:   Yes,  I  would  like  to  start  out  with  a  little  more  on  the  var 
ious  personnel  and  the  layout  of  the  offices.   I  made  two 
statements  that  need  correction  from  the  last  time:   one  of 
them  was  in  the  list  of  the  associate  attorneys,  from  whom  I 
left  out  Garry  Owen  and  Charles  Ruggles.   I  will  talk  about 
them  later. 

I  wonder  if  I  couldn't  go  back  to  more  individualized 
description  of  the  people  that  I  mentioned  who  were  with  the 
firm  at  the  time. 

Hicke:     That  would  be  excellent. 

Marshall:   Where  shall  I  start,  with  E.  S.  [Evans  Searle]  Pillsbury? 

Hicke:     Yes,  that's  a  good  place  to  start. 

Marshall:   I  suppose  I  should,  because  he,  after  all,  was  the  leading 
figure  in  the  firm.   When  I  was  first  there  he  was  just  a 
legend.   He  had  retired  at  the  age  of  88,  about  two  years 
before  I  first  came  in  as  a  summer  clerk.   His  office  was 
still  there  and,  as  I  recall,  it  wasn't  then  occupied.   He 
lived  four  years  more,  having  retired  then  to  his  elegant 
estate  down  in  Montecito.   By  that  time,  he  was  blind  --  com 
pletely  blind  --  and  pretty  incapacitated. 

In  his  last  years  in  the  firm,  so  legend  goes,  he  came 
into  the  office  every  morning  and  sat  down  at  his  desk,  at 
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which  time  his  secretary,  Miss  Evelyn  Powers,  of  whom  more 
later,  would  come  in  and  read  the  newspaper  to  him,  all  of  it 
that  he  wanted.   That  seemed  about  the  extent  of  his  appear 
ance  in  the  office.   At  any  rate,  he  was  no  longer  there  when 
I  first  came  in,  and  all  I  have  is  bits  and  pieces  of  stories 
that  were  told  about  him. 

I  think  one  of  the  most  amusing  was  told  by  Jim  O'Brien, 
of  whom  this  oral  history  may  be  hearing  some  more.   Jim  was 
then  an  office  boy  in  Mr.  E.  S.  Pillsbury's  last  days,  and  he 
was  supposed  to  come  in  and  dust  off  the  desk  and  see  that  it 
was  in  order.   One  time  he  was  so  appalled  by  the  disorder  of 
things  that  he  rearranged  everything  to  make  a  much  nicer 
appearance.   So  when  Mr.  Pillsbury  came  in,  he  reached  out  to 
pick  up  a  pen  and  instead  he  stuck  his  fingers  in  the  ink 
well.   The  reverberations,  I  understand,  were  impressive. 

Mr.  Pillsbury  was  a  feared  figure  in  the  trial  bar  of 
California,  and  I  heard  a  number  of  tales  about  him.   He  was 
not  a  big  man,  but  not  small  either.   However,  he  was  very 
pugnacious,  despite  the  mild  appearance  of  his  picture  which 
is  in  the  library  now.   He  was  also,  according  to  legend,  a 
great  user  of  profanity,  but  I  think  Jack  Sutro  will  fill  in 
the  stories  that  abound  in  that  regard. 

I'm  not  at  all  sure  he's  told  all  of  these  stories,  so  if  you 
could  just  give  me  one,  we  would  be  sure  then  of  having  it. 

I  think  he  will  tell  the  story  of  how  Senator  Fair  came  into 
the  office  one  time  to  see  Mr.  Pillsbury,  and  at  that  time  the 
guardian  of  the  gates  was  Mr.  Barnett.   Mr.  Barnett  came  to 
Mr.  Pillsbury's  office,  knocked,  opened  the  door,  and  said 
that  Senator  Fair  was  here  to  see  him.   Mr.  Pillsbury  was 
looking  down  at  some  papers  in  his  desk,  and  without  looking 
up  he  said,  "Send  the  old  son-of-a-bitch  in."  It  happened 
that  Senator  Fair  was  right  behind  Mr.  Barnett.   He  turned  on 
his  heel,  walked  out  of  the  office,  and  never  came  into  it 
again.   So  that  was  the  end  of  what  might  have  been  a  profit 
able  client  relationship.   I  think  that's  all  I  can  really 
tell  of  Mr.  Pillsbury  at  this  time.* 

That  takes  me  to  the  next  in  order  of  seniority,  Frank 
Madison.  Frank  Madison  was  noteworthy  in  several  respects. 
He  occupied  the  office  which  was  at  the  southwest  corner  of 
the  east  wing  of  the  building,  which  got  all  of  the  morning 
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and  afternoon  sun  and  was  really  a  furnace.   I  know  it  well, 
because  I  occupied  that  office  myself  for  several  years  later 
on.   Since  then,  it  was  cut  up  into  the  office  now  occupied  by 
several  of  the  business  personnel,  including  the  finance 
director,  and  also  I  think  two  or  three  offices  next  to  it, 
plus  part  of  the  corridor.   It  was  one  of  the  largest  offices 
in  the  whole  suite. 

In  that  baking  hot  oven,  without  any  air  conditioning, 
Mr.  Madison  held  forth  in  his  usual  attire,  a  heavy  woolen 
suit  with  a  vest  and  a  rather  high  collar,  which  he  also 
affected.   His  face  was  florid,  and  I  always  had  the  fear  he 
was  going  to  pop  off  with  apoplexy  in  the  next  minute  because 
of  that  heat  and  the  color  it  put  into  his  face.   But  he  never 
did. 

One  of  the  most  noteworthy  things  about  him  was  that  he 
always  did  a  great  deal  of  his  own  work;  he  didn't  rely  upon 
associates  to  run  around  and  do  it  for  him.   He  very  fre 
quently  came  into  the  library  and  would  be  sitting  there  with 
books  that  he  would  hunt  up  from  the  shelves  himself,  and  he 
would  read  them  and  make  notes,  very  quietly  and  very  assidu 
ously,  and  when  he  was  through  would  just  go  out  as  silently 
as  he  came  in.   I  think  he  was  the  only  one  of  the  really 
senior  partners  who  ever  followed  that  practice  of  doing  prac 
tically  all  of  his  own  research  for  himself,  and  doing  his  own 
thinking  without  its  being  colored  by  someone  having  done  the 
preparatory  work  for  him. 

His  face  looked  always  as  though  it  were  carved  out  of 
granite.   He  had  a  very  stern  mien,  wore  rimless  glasses,  the 
whole  effect  was  of  sternness;  however,  in  my  very  few  con 
tacts  with  him  --  since  I  didn't  work  on  that  side  of  the 
firm  --he  was  always  very  courteous  and  very  gracious.   I 
never  saw  him  smile,  but  I'm  sure  he  must  have  on  occasion. 

Then  I  should  go  to  Alfred  Sutro.   Alfred  Sutro  I  got  to 
know  very  well,  because  I  worked  for  him  almost  from  the 
start.   When  I  had  come  back  to  work  as  a  "permanent  employee" 
(and  I  guess  it  has  been  permanent),  I  first  worked  for  Eugene 
Prince.   Then  Mr.  Sutro  borrowed  me  from  him  about  six  or 
seven  months  out,  and  didn't  let  me  go  for  a  number  of  years. 
So  with  some  interruptions,  I  was  working  directly  on  his  mat 
ters,  including  very  largely  telephone  company  matters.   But 
that  will  all  develop  in  due  course. 

Mr.  Sutro  was  a  formidable  man.   I  always  had  the  impres 
sion  that  despite  the  fact  that  his  was  the  third  name  in  the 
firm  name,  he  was  the  real  manager  of  the  office,  the  real 
president  of  the  firm,  though  I  may  be  wrong. 
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Mr.  Sutro  occupied  the  southeast  corner  of  that  east  wing 
of  the  building;  you  go  as  far  down  that  corridor  as  you  can 
go  and  then  turn  left.   That  was  a  very  pleasant  office, 
again,  a  very  large  one,  but  much  more  comfortable  than 
Mr.  Madison's,  because  it  got  just  the  early  morning  sun  and 
then  a  bit  of  the  noonday  sun  and  none  during  the  hotter  part 
of  the  day. 

He  sat  at  a  very  large  table  desk,  not  facing  people  as 
they  came  in,  but  sideways  to  the  door,  so  that  he  sat  facing 
the  west  wall  on  which  he  had  a  great  many  books,  mementoes  of 
previous  cases,  briefs,  and  that  sort  of  thing. 

He  seldom  left  his  office.   Once  in  a  great  while  he 
would  go  into  the  library  if  some  case  would  come  in  which  he 
wanted  to  remove  to  the  federal  courts,  and  he  would  just 
summon  everybody  who  was  working  in  the  library  and  put  them 
all  to  work  on  the  removal  papers  at  once  with  no  tolerance  of 
any  excuse.   No  matter  what  the  urgency  of  what  they  might  be 
working  on  at  the  time,  they  had  to  drop  that  and  go  right  to 
work  on  that  removal. 

Hicke:     How  did  that  work  out? 

Marshall:   It  worked  out  very  well.   There  were  a  great  many  removal 

papers  to  be  filed,  like  the  petition  and  bond  and  order,  et 
cetera.   Ordinarily  the  draftees  would  cluster  around  and  say, 
"You  do  this,  and  I'll  do  that,"  and  so  one  paper  would  be 
done  by  one  or  two  and  another  paper  be  done  by  someone  else. 

Hicke:     Meanwhile,  did  people  miss  their  deadlines  and  so  forth? 

Marshall:   I  never  heard  of  it  happening.   These  incidents  often  happened 
around  the  very  late  morning,  and  at  that  time  people  would 
just  simply  work  through  their  lunch  hour,  and  that  would  be 
it. 

Removal  to  the  federal  courts  was  very  common  practice  at 
that  time,  a  practice  which  has  been  changed  now  by  the 
changes  in  the  law.   But  removal  was  a  very  desirable  thing  on 
the  part  of  defendants  because  of  the  necessity  of  a  unanimous 
verdict  in  the  federal  courts,  even  in  civil  cases,  while  in 
the  state  courts  a  nine-to-three  verdict  was  enough  to  render 
a  judgment.  While  it  might  be  easy  enough  to  get  nine  people 
voting  for  the  plaintiff  in  any  case,  particularly  personal 
injuries,  it  would  be  much  more  difficult  to  get  a  twelve- 
person  verdict.   Also  in  the  federal  courts  the  juries  were 
much  more  hand  picked  for  being  able  and  intelligent  people 
than  were  the  state  court  juries;  so  they  were  less  swayed  by 
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the  emotion  of  the  moment,  which  often  was  a  deciding  factor, 
in  state  court  tort  cases  in  particular.   Therefore,  removal 
was  much  desired  and  often  practiced. 

Hicke:     Why  did  that  change? 

Marshall:   The  courts  finally  changed  the  law  themselves  by  deciding  that 
the  state  law  would  prevail  in  cases  where,  under  the  old  doc 
trine  of  Swift  v.  Tyson,  the  so-called  federal  common  law  pre 
vailed,  and  that  was  itself  ground  for  removal.   When  that  was 
changed  and  the  state  law  became  the  deciding  factor,  then 
there  were  fewer  cases  in  which  a  federal  question  could  be 
urged.   Therefore  when  cases  were  removed  after  that,  they 
tumbled  back  into  the  state  courts  quickly  when  it  was  pointed 
out  that  the  state  law  would  be  the  governing  law.   Anyway, 
that's  a  digression. 

So  I  was  just  saying  that  Mr.  Sutro  seldom  came  into  the 
library  or  came  out  of  his  office;  he  stayed  there  pretty  well 
holed  up.   He  was  very  hard  working,  very  much  the  client's 
lawyer,  because  when  a  case  came  into  him,  that  case  became  of 
absolute  supervening  importance  over  everything  else.   He 
would  dedicate  himself  to  it,  and  no  personal  interest  or  per 
sonal  inconvenience  would  stand  in  the  way.   He  worked  very 
hard  in  the  client's  interest,  and  I  never  saw  any  deviation 
from  that. 

When  he  had  a  new  case,  he  would  usually  summon  some  one 
of  the  associates,  or  it  might  be  a  partner  like  Eugene 
Prince,  into  the  office  to  discuss  it  and  decide  upon  the 
course  of  action  --  the  strategy  --  toward  getting  the  work 
done  on  the  case.   He  had  an  intercom  arrangement  in  his 
office,  with  a  little  speaking  box  with  a  number  of  keys,  and 
little  boxes  in  the  offices  of  his  helpers,  like  Eugene  Prince 
for  one,  like  Vincent  Butler,  Garry  Owen,  and  in  my  office. 
When  that  buzzer  sounded  and  the  light  would  go  on  indicating 
that  Mr.  Sutro  was  on  the  intercom,  everything  was  dropped, 
and  you  pushed  that  key  and  listened  to  it  "on  high."  No 
matter  who  was  there  or  what  regular  telephone  call  you  might 
be  on,  you  answered  the  boss,  and  if  he  said  come  in,  which 
was  the  usual  thing,  you  came.   In  that  way,  he  was  able  to 
bypass  the  regular  telephone  system  in  the  office,  which  might 
cause  delays. 

Mr.  Sutro  also  had  quite  a  temper,  a  reaction  to  anything 
that  he  thought  was  wrong,  and  if  it  was  really  wrong,  he 
roared.   If  he  was  waiting  for  an  elevator  and  the  elevator 
passed  up  that  floor,  he  would  roar;  he  would  bang  on  the  ele 
vator  door  as  though  that  would  do  some  good,  which  it  never 
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did.   Of  course,  he  didn't  mean  it,  and  his  roar  was  not 
supported  by  any  bite  behind  it;  it  was  just  a  venting  of  his 
annoyance,  and  I  must  say  he  was  annoyed  easily.   He  wanted 
things  to  go  smoothly. 

He  had  a  secretary,  Miss  Sue  Cost,  who  kept  all  of  his 
files.   I  think  I  did  say  earlier  that  the  various  senior 
partners  had  their  own  files  kept  within  reach,  that  is  in 
their  secretaries'  office;  there  was  no  central  filing  system. 
Miss  Vincent,  Mr.  Madison's  secretary,  was  a  two-fingered 
typist  but  could  type  very  rapidly.   Miss  Cost  typed  in  ordi 
nary  fashion,  and  she  was  a  very  good  typist  and  an  excellent 
secretary  who  was  absolutely  devoted  to  Mr.  Sutro. 

There  was  a  certain  formality  about  Mr.  Sutro.   I  never 
heard  anyone  else  call  him  by  his  first  name,  although 
probably  his  contemporary  partners  did.   But  Mr.  Prince,  for 
instance,  for  as  long  as  they  were  partners,  never  called 
Mr.  Sutro  anything  but  Mr.  Sutro.   And  at  that  time,  I  might 
mention,  to  my  knowledge,  no  one  ever  called  one  of  the  secre 
taries  anything  but  Miss  so  and  so;  there  was  never  any  first- 
name  informality  in  the  firm.   They  were  rigidly  polite.   I 
will  undoubtedly  think  of  a  great  deal  more  about  Mr.  Sutro  as 
this  interview  goes  on. 

There  was  one  story  that  I  have  read  which  was  about  when  he 
was  having  a  little  debate  with  Mr.  H.  D.  Pillsbury. 

I  think  I  mentioned  that  at  school  one  morning,"  and  that  I 
was  going  to  mention  when  I  talked  about  Mr.  H.  D.  Pillsbury, 
and  perhaps  I'd  better  go  to  him  now. 

I  seldom  saw  him,  because  he  was  occupied  over  at  the 
telephone  company.   He  was  president  for  all  the  time  that  I 
knew  him  until  his  death,  and,  I  believe,  was  chairman  of  the 
board.   He  had  an  office,  one  of  the  large  offices,  down  the 
hall;  I  think  it  was  the  one  nearest  to  Mr.  Sutro 's  office,  on 
the  so-called  Gold  Coast.   Mr.  Pillsbury  would  come  in  infre 
quently,  for  the  most  part  to  handle  his  own  personal  affairs. 
He  had  a  little  safe  right  across  the  hall  from  his  office, 
and  I  would  frequently  pass  him  kneeling  in  front  of  that 
safe,  working  with  the  papers  inside,  while  I  was  on  my  way  to 
Mr.  Sutro's  office. 


This  is  a  reference  to  the  regular  Friday  School  meetings 
at  PM&S.   Marshall's  talk  is  on  file  in  the  firm's  history 
archives . 
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I  think  I  only  had  the  chance  to  speak  to  him  once,  and 
that  was  when  I  was  summoned  to  Mr.  Sutro's  office,  as  fre 
quently  happened.   When  I  opened  the  door,  Mr.  Sutro  was 
seated  at  his  usual  chair  behind  his  desk,  and  Mr.  Pillsbury 
was  standing  over  his  right  shoulder.   When  I  came  in, 
Mr.  Sutro  just  said,  "Who  said  Carthage  must  be  destroyed?" 
And  I  said,  "Cato."  Mr.  Sutro  said,  "Thank  you."  That  was 
obviously  a  dismissal.   I  turned  to  go  out  the  door,  and  as  I 
left,  I  heard,  sotto  voce  from  one  or  the  other  --  I  don't 
know  which  it  was  --  "I  told  you  it  wasn't  Cicero."  That's 
all  I  can  really  say  about  Mr.  Pillsbury,  although  I  did  see 
him  once  or  twice  in  the  library  also,  but  that  was  all. 

Let  me  go  on  to  Oscar  Sutro,  who  was  Alfred  Sutro's 
junior  by  several  years.   I  almost  never  saw  him,  although  he 
had  an  office  solely  for  him.   That  was  on  the  northeast 
corner  of  that  east  wing  of  the  building.   He  would  come  in 
once  or  twice,  very  occasionally  I  should  say,  but  all  of  that 
time  he  was  a  kind  of  an  assistant  president  of  the  Standard 
Oil  Company.   That  was  because  by  death  and  retirements  the 
president,  Mr.  Kenneth  Kingsbury,  suddenly  found  himself  to  be 
a  general  without  a  staff,  and  it  was  necessary  to  draw  upon 
every  source  that  he  could  to  fill  in  and  train  that  staff. 
Oscar  Sutro  was  one  who  didn't  need  any  training,  because  he'd 
handled  the  Standard  Oil  legal  affairs  for  a  number  of  years. 
He  had  just  finished  the  ninemonth  trial  of  the  Hackfeld  case 
when  he  was  asked  by  Mr.  Kingsbury  to  come  down  to  the  eigh 
teenth  floor  and  help  him  out  as  a  staf fman-at-large  with 
great  authority. 

I  had  business  with  him  really  only  once  when,  in  connec 
tion  with  one  of  the  other  Hackfeld  cases  --  not  the  big  one; 
not  Isenberg  v.  Sherman  --  I  was  asked  to  do  some  thinking 
about  that  by  Eugene  Prince.   And,  in  the  course  of  it,  it 
dawned  upon  me  that  the  corporation,  the  H.  F.  Hackfeld  Com 
pany,  at  the  time  it  was  sued  had  been  dissolved  before.   So 
in  effect,  the  suit  was  being  prosecuted  against  a  corpse. 
Mr.  Prince  thought  that  Oscar  Sutro  ought  to  have  a  chance  to 
express  himself  on  that. 

So  a  lunch  was  set  up,  and  Mr.  Prince  said,  "Francis  has 
a  theory  about  this,"  and  I  outlined  it.   Mr.  Sutro  did  not 
need  time  to  think  about  it.   He  had  instantaneous  grasp,  and 
he  said,  "None  of  us  thought  of  the  fact  that  the  patient  had 
died."   I  was  immensely  impressed  with  his  quickness  of  intel 
lect  and  his  instant  grasp  of  anything  that  was  said,  as  was 
apparent  during  the  entire  luncheon  throughout  all  the  matters 
that  were  being  discussed.   But  that  was  my  sole  acquaintance 
with  him.   I  only  had  the  knowledge  of  his  reputation  as  a 
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tremendous  trial  lawyer,  which  he  was.   He  handled,  up  to  that 
time,  really  big  cases  in  the  office,  in  spite  of  his 
demanding  involvement  with  Standard  Oil  matters. 

Hicke:     Did  he  then  use  that  point  in  the  case? 

Marshall:   I  can't  remember.   I  did  read  the  opinion  again  recently,  and 
it  certainly  was  mentioned  as  a  part  of  the  decision.   I  can 
look  that  up  if  it  becomes  necessary. 

The  next  partner  in  order  was  Felix  Smith.   Felix  Smith 
deserves  a  lot  more  words  than  I  have  time  to  devote  to  him, 
or  anyone  has  time  to  read  about.   He  was  a  tremendous  intel 
lect.   I  have  to  say  he  was  the  greatest  intellect  I  have  ever 
come  in  close  contact  with.   This  was  illustrated  many,  many 
times  to  me.   He  had  an  instant  grasp  of  anything  that  anyone 
was  trying  to  explain  to  him,  so  much  so  that  he  usually  put 
the  speaker  into  a  great  deal  of  embarrassment  when  he  found 
himself  using  a  whole  lot  of  unnecessary  words,  and 
Mr.  Smith's  response  would  indicate  that  he  was  very  far  ahead 
of  the  speaker  always.   I  soon  learned  that  if  I  went  in,  at 
his  summons,  to  tell  him  anything,  I  should  first  reduce  my 
report  to  as  few  words  as  possible.   But  I  never  left  without 
the  feeling  that  out  of  six  words,  I'd  wasted  three  of  them. 
He  was  so  far  ahead  of  anybody  who  was  talking  to  him  at  all 
times. 

He  had  done  a  considerable  amount  of  trial  work,  but  at 
the  time  I  was  in  the  office  he  was  through  trying  cases  or 
even  appearing  in  the  appellate  courts.   One  theory  was  that 
he  was  so  far  ahead  of  anybody  listening  to  him  that  he  could 
not  conceal  his  impatience  with  the  listener,  and  therefore  he 
bowed  to  the  fact  that  he  was  not  a  popular  person  in  talking 
law  to  others.   In  fact,  I  once  was  talking  to  John  McNab,  who 
was  a  leading  lawyer  in  town  and  one  of  great  reputation,  and 
he  said,  "There's  one  man  in  your  office  I  can't  stand,  and 
that's  Felix  Smith.   He  is  so  arrogant."   I  don't  think  Felix 
Smith  meant  to  be  arrogant  in  that  way. 

** 

His  arrogance  was  really  impatience  --  impatience  with  the 
stupidity  of  people  who  couldn't  keep  up  with  his  intellect. 
I  can't  resist  telling  a  story  about  that  intellect.   In  the 
first  place,  he  was  a  legendary  character  at  Harvard 
[University],  I  hear,  because  I've  heard  people  say  that  prof 
essors  were  still  talking  about  him  three  or  four  years  after 
he'd  left.   He  told  me  once  that  when  it  came  to  a  choice  of 
things  to  study  before  he  took  law,  he  decided  that  since  law 
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was  a  science,  he  ought  to  have  some  training  in  the 
scientific  method.   Therefore  he  chose  as  a  major  in  college, 
believe  it  or  not,  the  study  of  geology,  which  he  enjoyed  very 
much  because  he  enjoyed  being  out  in  open  country.   He  did 
enjoy  the  science  and  I'm  sure  with  that,  as  with  everything 
else,  he  was  way  ahead  of  everybody  around  him. 

But  at  any  rate,  he  loved  to  exercise  his  mind  at  all 
times.   He  had  become,  in  college,  a  real  classicist.   At  one 
period  in  his  life,  after  he  had  taken  home  and  digested  and 
worked  up  a  five-inch  or  six-inch-thick  briefcase  of  matters 
held  over  for  evening  review,  he  liked  to  read  classical  Greek 
in  the  original.   I  know  that  he  was  an  expert  in  that, 
because  I  had  acquired  in  the  course  of  my  college  work  a 
couple  of  old  books,  printed  in  1710,  which  contained,  respec 
tively,  the  Iliad  and  the  Odyssey,  bound  in  beautiful  vellum. 
And  they  were  special  because  they  contained  not  only  the 
Greek  text  in  old-fashioned  typescript,  but  the  Latin  transla 
tion  alongside,  and  what  were  called  the  scolia,  the  notes  of 
all  of  the  scholars,  beneath. 

I  took  one  of  the  books  in  to  show  him  one  morning  and 
mentioned  that  I  was  having  difficulty  reading  that  ancient 
script.   He  said,  "Oh,  that's  easy;  I'll  show  you."  So  he 
immediately  read  several  lines  and  where  this  typescript  com 
pressed  "ious"  into  one  little  curlicue,  which  I  hadn't  fig 
ured  out,  he  read  it  off  without  hesitation,  and  did  likewise 
with  a  lot  of  others. 

But  the  mental  exercise  which  rocked  me  back  on  my  heels, 
and  still  has  me  back  there,  was  the  one  he  told  me  one  day  at 
lunch.  He  took  me  to  lunch  quite  a  number  of  times  over  at 
the  Stock  Exchange  Club.  Once  over  the  course  of  conversation 
I  asked  him,  as  a  conversation-maker  as  much  as  anything  else, 
"Are  you  still  reading  Greek  at  night?"  And  he  said,  "Oh,  no, 
I've  got  a  new  toy  now.  Do  you  know  anything  about  soap-bubble 
mathematics?"  I  replied,  "No." 

He  said,  "As  you  know,  a  soap  bubble  floating  in  the  air 
commences  to  assume  the  form  of  a  sphere,  and  as  such,  it  has 
a  radius  and  a  diameter  and  a  circumference,  and  a  surface 
area,  and  a  volume.   All  of  these  can  be  calculated  quite 
readily  by  use  of  pi  formulas  and  other  formulas  that  have 
been  developed  from  it.   So  given  a  soap  bubble  of,  say,  two- 
inch  diameter,  you  can  readily  figure  the  circumference  and 
the  surface  area  and  the  volume.   That's  easy. 

"But  imagine  two  soap  bubbles  floating  in  the  air,  and 
because  of  the  attraction  of  free-floating  objects  to  each 
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other,  they  will  float  together  and  join.   That  joining 
creates  a  common  wall  between  them,  which  will  have  a  certain 
area  and  circumference  and  diameter  and  the  rest  of  the 
attributes.   But  something  else  happens.   Because  the  wai: 
between  the  bubbles  will  be  the  same  thickness  as  the  walls 
around  --  because  it  is  necessary  to  keep  them  from 
exploding  --  some  of  the  soap  in  that  common  wall  will  have 
flowed  out  onto  the  walls  of  the  surrounding  bubbles,  and  that 
will  change  the  tension  in  some  small  degree.   Because  it 
changes  the  tension,  it  will  change  the  volume  slightly  but 
nevertheless  measurably,  and  it  will  change  the  remaining 
diameters  on  the  outside  and  all  the  other  characteristics. 
Well,  that's  something  you  can  also  figure  out  by  deriving  and 
using  the  formulas.   But  again,  that's  not  too  difficult  when 
you  have  two  soap  bubbles  of  equal  size. 

"The  real  challenge  comes  when  you  have  one  soap  bubble 
which  is  larger  than  the  other.   Again  they  will  float 
together,  and  again  there  will  be  a  common  wall,  which  is  of  a 
calculable  size,  and  the  other  dimensions  will  all  have 
changed,  responsive  to  the  joining  of  the  two.   Well,"  he 
said,  "I  love  to  figure  those  out  in  my  head  and  I  do  it  when 
I'm  driving  down  to  the  office  in  the  morning."  That  stag 
gered  me.   I  have  never  gotten  over  thinking  of  that  as  some 
thing  that  takes  a  real  genius  to  do,  so  far  beyond  my 
ability,  even  beyond  my  comprehension  of  its  possibility  that 
I  stop  right  there. 

That  is  an  incredible  story.   Where  did  he  live,  do  you 
recall?   You  spoke  of  him  driving  down  to  the  office. 

It  was  out  in  Cow  Hollow. 

So  he  was  negotiating  city  traffic  at  the  same  time? 

Yes,  indeed. 

That  was  probably  occupying  hardly  any  of  his  attention. 

No,  he  had  other,  more  important  things  to  think  about.   He 
was  quite  a  character  in  this  way.   He  was  a  big  man,  tending 
to  be  portly,  rather  soft-appearing;  his  hands  were  soft.   I 
don't  think  of  him  as  being  very  muscular,  although  he  must 
have  been,  because  he  had  a  place  in  the  Sierra  [Nevada  moun 
tains],  just  this  side  of  the  Nevada  line  at  Fish  Lake.   I 
guess  he  owned  a  large  part  of  it.   He  would  go  there  for  his 
vacations,  taking  his  three  sons  with  him  and  doing  a  lot  of 
outdoor  work  and  fishing  and  that  sort  of  thing.   I'm  sure  he 
was  more  rugged  than  his  apparent  softness  would  indicate. 
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He  was  averse  to  having  his  picture  taken,  and  therefore 
the  only  picture  that  we  have  of  him  in  the  library  is  one  in 
which  he's  wearing  his  old  U.S.  Army  campaign  hat.   He  was  a 
captain  in  World  War  I.   It's  too  bad  that  we  can't  see  from 
that  picture  the  magnificent  effect  of  his  whole  head,  which 
was  large,  topped  with  rather  sparse,  slightly  curling  hair. 

He  was  a  man  of  great  decisiveness.   When  someone  brought 
in  a  letter  which  had  been  written  for  his  signature,  he  would 
frequently  sign  the  letter  as  he  was  reading  it,  without 
looking  at  his  signature,  and  then  if  the  letter  was  correct, 
he  would  simply  hand  it  over  to  the  writer  to  mail;  if  it  was 
incorrect,  he  would  scratch  out  as  much  of  his  signature  as 
he'd  written  by  that  time  and  hand  the  paper  over  to  be 
rewritten. 

He  was  impatient  with  unclear  writing.   He  wanted  every 
thing  boiled  down  into  an  irreducible  statement  of  what  was 
intended  to  be  stated.   If  a  letter  came  in  to  him,  as  many 
short  letters,  notes,  came  in  to  him  from  below  stairs  at 
Standard  Oil  with  a  question,  his  answer  was  usually  something 
like,  "Yes,  F.T.S.,"  or  "No,  F.T.S.,"  and  back  it  would  go. 
That  was  all  he  thought  it  was  necessary  to  say. 

I  always  think  of  him  in  connection  with  another  inci 
dent,  involving  the  case  of  the  Estate  of  Harrison.*  That  was 
Gene  Prince's  case,  and  it  came  up  in  this  way:   a  man  named 
George  Harrison,  who  had  run  away  from  home  when  he  was  about 
fourteen,  beating  his  way  out  to  California,  was  trying  to 
find  work  and  someplace  to  live  in  Southern  California. 

n 

He  was  befriended  and,  in  fact,  taken  in  as  one  of  the  family 
by  a  childless  couple  named  Daly  in  Southern  California. 
Eventually  he  got  a  job  out  in  an  oilfield,  saved  his  money, 
bought  some  oil  interests,  and  became  reasonably  wealthy. 
When  he  died  a  childless  bachelor  at  an  advanced  age,  he  left 
a  will  which  provided  that  three-quarters  of  the  income  should 
go  to  the  Dalys,  and  one-quarter  to  a  couple  named  Johnston, 
for  life  and  afterward  to  their  children  till  the  last  child 
to  reach  twenty-one  should  do  so,  and  the  children  then  living 
should  get  the  principal. 


Estate  of  Harrison,  22  Cal.App.2d  28. 
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The  problem  with  that  was  the  rule  against  restraints  on 
alienation,  which  confronted  the  reader  of  the  will  at  the 
outset  when  it  said,  "Upon  the  arrival  at  the  age  of 
twenty-one  years  of  the  last  of  the  issue  of  Theodore  Johnston 
to  arrive  at  the  age  of  twenty-one  years  and  upon  the  death  of 
the  survivor  of  said  issue  prior  thereto,  the  trust  should 
terminate  and  the  property  be  distributed  to  the  issue  of 
[Johnston]  then  living,  etc."  It  was  contended  by  some  dis 
tant  cousins,  who  had  never  had  anything  to  do  with 
Mr.  Harrison  after  he  ran  away  from  home,  that  the  whole  will 
was  invalid  and  that  they  should  get  all  of  the  money. 

Mr.  Prince  was  very  distressed  by  that  possible  result 
and  was  struggling  desperately  to  find  a  way  around  it.   He 
was  just  about  to  leave  for  San  Diego,  where  the  case  was  to 
be  tried,  when  something  sent  me  back  to  the  books  again.   I'd 
been  working  on  it  with  the  idea  of  trying  to  save  as  big  a 
part  as  possible  on  a  severance  theory,  but  things  were 
looking  pretty  black  until  suddenly  it  occurred  to  me  to  look 
again  at  that  exception  to  Section  715  of  the  Civil  Code,  an 
exception  which  said,  "Except  in  the  single  case  mentioned  in 
Section  772." 

Section  772  was  a  very  complicated  section,  difficult  to 
read,  but  it  did  start  out  by  saying  that  a  contingent 
remainder  in  fee  can  be  created  upon  a  prior  remainder  in  fee, 
provided  that  the  persons  to  whom  the  prior  remainder  is  lim 
ited  die  under  twenty-one  years  of  age.   Accepting  that 
"issue"  must  mean  only  the  Johnston  children,  it  suddenly 
struck  me  that  this  provision  would  only  apply  if_  the  Johnston 
children  were  down  to  the  last  one;  he  would  have  to  die  under 
twenty-one  years.   In  this  way,  the  terms  of  Section  772  would 
apply  very  neatly  and  the  will  was  valid  in  its  entirety. 

I  took  that  thought  in  to  Gene  Prince,  who  was  then 
packing  his  bag  for  San  Diego,  and  tried  to  explain  it  to  him. 
He  was  very  busy  thinking  of  everything  else,  and  I  was  having 
a  difficult  time  because  of  the  stumbling  block  in  the  word 
"issue."  But  finally  he  said,  rather  impatiently,  "Let's  go 
in  and  talk  to  Felix,"  as  he  often  did.   So  we  went  next  door 
and  Gene  said,  "Francis  has  a  theory.   I  don't  think  much  of 
it,  but  he  can  explain  it  to  you,  and  perhaps  he  can  persuade 
you."   So  I  did  my  best. 

Well,  Felix  had  it  instantly.   And  he  said,  "Well,  you 
might  as  well  try  it  out  on  the  judge.   It  might  just  sell." 
Mr.  Prince  and  I  departed,  and  I  said,  "What  did  he  mean  by 
that?"  Gene  said,  "Well,  he  didn't  think  there  was  anything 
in  it,  but  what  can  you  lose  by  arguing  it?"  So  he  went  down 
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to  San  Diego,  and  a  day  later,  the  news  came  that  the  case  had 
been  put  over  for  three  days.  So  they  had  three  extra  days  to 
work  on  it  with  the  local  counsel  down  there. 

The  next  day  I  was  summoned  to  Felix's  office,  and  he 
handed  me  a  wire  from  Gene  Prince  which  said,  "What  about  the 
case  of  X  (a  New  York  case)?"  Felix  said,  "What1 11  I  answer?" 
So  I  went  back  to  the  books  and  struggled  with  that  case.   It 
really  was  a  very,  very  difficult  case  to  distinguish,  and  it 
looked  as  though  it  read  exactly  against  us.   Even  though  it 
was  in  another  jurisdiction,  it  was  an  important  jurisdiction. 
I  struggled  with  it  for  about  two  hours,  and  finally  got  sort 
of  a  lame  reasoning  around  it.   I  wrote  it  up  as  a  reply  to 
the  Prince  wire,  and  took  it  into  Felix,  who  said,  "Thanks.   I 
replied  to  it  two  hours  ago."  The  next  day  another  wire  came 
in,  and  the  same  thing  happened  all  over  again.   He  was  so 
quick  in  answering  anything  and  figuring  his  way  through  these 
analytical  jungles  that  he  never  ceased  to  amaze  me. 

At  any  rate,  it  all  had  a  happy  ending,  because 
Mr.  Prince  finally  came  around  to  that  theory,  and  he  also 
sold  the  local  counsel  on  it,  and  finally  they  sold  the  judge 
on  it,  and  that  case  went  up  through  the  court  of  appeal  and 
the  California  Supreme  Court  and  we  were  affirmed  all  the  way 
through. 

On  that  critical  point? 
On  that  point ,  yes . 

I  use  that  as  a  sidelight  only,  because  I  wanted  to  show 
that  Felix  Smith  grasped  that  very  involved  matter  instantly, 
in  spite  of  the  fact  that  I  couldn't  have  been  a  very  good 
exponent  of  my  own  analysis,  because  I  couldn't  get  it  across 
to  Gene  Prince  at  the  time. 

If  that  statute  was  never  used  again,  it's  probably  because 
nobody  else  could  understand  it  either. 

I  think  there  may  be  something  in  that .   Perhaps  I  ought  to 
leave  Felix  Smith,  then,  and  go  down  the  line  again. 

The  next  one  was  Eugene  Prince.   The  mere  mention  of  his 
name  always  fills  me  with  emotion,  because  if  there  ever  was  a 
prince  of  a  man,  he  was  it.   He  was  a  character,  the  only  one 
of  his  mold,  I  am  sure.   Not  a  very  big  man,  a  face  rather 
wrinkled  up,  a  somewhat  slight  figure,  and  an  excruciatingly 
modest  appearance  and  manner,  so  much  so  that  if  he  had  to 
disagree  with  you,  he  always  did  so  apologetically. 
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He  was  so  modest  that  when  he  was  urged  to  run  for  a 
directorship  of  the  San  Francisco  Bar  Association,  he  said, 
"Oh,  no,  others  want  it;  let  them  have  it."   So  he  refused  to 
run.   But  it  happened  that  later  one  of  the  Bar  Association 
directors,  during  his  term  of  office,  was  appointed  to  a 
judgeship.   The  remaining  directors,  by  acclamation,  elected 
Gene  Prince  to  fill  the  vacancy.   In  the  course  of  his  tenure 
there,  he  was  also  unanimously  elected  president  and  served  in 
that  capacity. 

Then  almost  the  same  thing  happened  with  the  State  Bar, 
where  again  he  refused  to  run,  but  a  vacancy  occurred;  he  was 
elected  and  he  wound  up  as  president  of  the  State  Bar. 

He  became  known  very  widely  because  of  his  devoted  work 
with  the  State  Bar,  and  became  known  to  a  great  many  lawyers. 
Also,  his  work  took  him  around  the  state  a  great  deal,  and  so 
he  was,  I  think,  the  best  known  lawyer  in  California.   During 
my  active  career,  I  could  never  go  to  some  other  county  in 
California  without  having  any  lawyer  I  met  there  ask,  "How's 
Gene  Prince?"  Everybody  knew  him,  everybody  respected  him, 
and  everybody  had  great  affection  for  him. 

In  the  course  of  things,  I  had  to  work  with  him  a  great 
deal,  and  he  was  an  inspiring  teacher.   He  knew  more  about  the 
simple  art  of  persuasion,  or  perhaps  I  should  say  the  fine  art 
of  persuasion,  than  anybody  I  ever  dealt  with.   He  could  make 
things  so  clear,  analytically,  that  he  had  the  reader  always 
in  the  palm  of  his  hand,  and  he  taught  me  much  that  I  never 
knew  existed  about  the  art  of  persuasion  and  about  the  art  of 
good  writing. 

He  was  certainly  the  best  brief -writer  I  ever  knew,  and 
wrote  the  best  briefs  I  ever  read.   They  were  simplified,  they 
were  direct,  they  went  to  the  point,  and  they  made  the  point 
very  clear.   He  said  brief -writing  was  an  art  as  well  as  a 
science. 

I  will  talk  more  about  the  art  of  brief  writing  later, 
but  a  part  of  that  is  simple,  direct  writing.   So  when  I  would 
draft  a  brief  for  him,  I  would  see  that  pencil  come  out, 
striking  out  all  of  my  golden  adjectives  and  my  silver 
adverbs,  and  he  would  say,  "Now,  when  you  read  it  without 
those  words,  isn't  it  really  stronger?"  And  I  would  have  to 
admit  that  it  was.   So  I  learned  at  his  feet,  and  I  appreciate 
more  than  I  could  possibly  say  the  great  lessons  I  learned 
from  him.   He  was  a  fine  lawyer,  besides  being  a  great  human 
being. 

Hicke:     Can  you  tell  me  something  about  his  work? 
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Marshall:   He  did  the  greater  amount  of  the  appellate  work  of  the  office. 
Sometimes  on  the  Madison  side,  Frank  Madison  would  write  his 
own  briefs,  but  if  a  brief  came  in  on  the  Sutro  side,  and  most 
of  the  litigation  seemed  to  come  there,  it  would  be  handled  by 
Gene  Prince.   Alfred  Sutro  would  often  do  the  arguing,  but 
Gene  Prince  would  write  the  briefs,  set  the  argument,  define 
it,  and  set  the  strategy.   He  was  a  master  of  all  those 
things . 

n 

I  said  that  Gene  Prince  was  a  modest  man.   The  use  of  that 
word  is  really  an  understatement.   The  modesty  was  reflected 
in  his  manner  and  even  in  his  appearance.   He  paid  practically 
no  attention  to  his  dress,  and  looked  rumpled  much  of  the 
time.   I  can  remember,  too,  the  time  when  he  came  downtown 
with  one  black  shoe  and  one  brown  shoe,  which  embarrassed  him 
no  end,  but  it  was  a  reflection  of  the  fact  that  clothes  and 
appearance  meant  nothing  to  him.   They  were  utterly  superfi 
cial  and  of  no  great  consequence.   Also,  when  he  would  think, 
he  would  run  his  fingers  through  his  hair,  and  often  left  him 
self  far  from  the  perfect  coiffure.   He  would  muss  his  hair  up 
a  great  deal  --  also  a  matter  of  no  consequence  to  him. 

He  was  an  extremely  well-educated  man.   He  had  a  very 
large  library  at  home.   He  read  constantly.   All  the  time  he 
was  away  from  writing  a  brief,  it  seems  to  me  he  was  reading. 
He  read  classics,  he  read  light  things,  he  read  a  great  deal 
of  humor,  which  he  loved.   He  had  an  acute  sense  of  humor  of  a 
very  light  type  --  the  chuckling  sort  of  humor,  not  the  guf 
fawing  kind.   Things  struck  him  funny  readily,  and  he  laughed, 
and  he  carried  jokes  with  him.   Altogether  a  delightful  person 
and  a  delightful  conversationalist  at  all  times,  who  could 
draw  on  his  vast  reading  for  illustrations  to  practically  any 
thing. 

He  was  full  of  quotations  --  quotations  of  Shakespeare, 
quotations  of  poetry,  and  anything  else  you  might  name.   His 
death  was  perhaps  a  reflection  of  this,  because  when  he 
couldn't  sleep  he  would  get  up  and  read  in  his  library,  and  he 
was  found  one  morning  in  his  bathrobe,  just  at  the  doorway  of 
his  library,  as  though  he'd  gotten  up  to  go  back  to  bed  and 
hadn't  quite  made  it. 

When  we  lost  Gene  Prince,  we  lost  one  of  the  finest 
things  that  ever  happened  to  Pillsbury,  Madison  &  Sutro.   I 
know  I'll  be  speaking  of  him  more  when  we  talk  about  various 
cases,  but  that's  enough,  I  think,  to  give  a  picture  of  the 
man.   I  might  add  something  about  his  great  generosity  toward 
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his  associates  and  fellow  workers.   When  we  were  working  on  a 
case  together,  he  would  often  have  me  out  to  dinner  if  we  had 
to  work  late;  on  Sundays,  if  we  worked  on  Sundays,  he  would 
bring  me  out  to  have  Sunday  dinner  with  him  at  noon,  even 
though  there  might  be  three  or  four  other  guests  there. 

In  the  meantime,  Gene  was  putting  everything  else  aside 
to  do  his  work  at  the  office.   He  worked  indefatigably .   He 
had  no  sense  of  the  passage  of  time.   If  he  was  thinking  about 
a  point  and  writing  it  and  rewriting  it  and  writing  it  again, 
he  might  go  on  until  9  or  10  o'clock  without  dreaming  that  it 
was  late.   In  fact,  when  we  were  working  on  the  Getz  case, 
where  we  were  under  great  pressure  by  the  time  contraints  of 
the  Supreme  Court  rules,  we  frequently  worked  till  1,  2,  or 
3  o'clock  in  the  morning.   That  made  it  a  little  bit  difficult 
for  me  to  be  back  in  the  office  at  8:30  the  next  morning,  but 
there  was  no  alternative.   So  much  for  Gene  Prince  at  this 
time;  I'll  be  talking  about  him  later. 

The  next  partner  was  Vincent  Butler,  who  became  a  partner 
shortly  before  I  came  with  the  firm.   I  can't  say  definitely 
just  how  the  office  acquired  him,  but  they  certainly  needed 
him,  because  the  impact  of  frequent  new  tax  laws  meant  that 
somebody  had  to  be  there  to  spend  about  all  of  his  time  on 
taxes.   Vincent  Butler  filled  the  bill. 

Vincent  was  a  tall  man,  round-faced,  well-trimmed 
mustache,  with  an  easy,  comfortable  bearing  and  a  pronounced 
Oxford  accent.   Aside  from  his  legal  duties,  he  was  the 
chairman  of  the  committee  that  selected  Rhodes  scholars  from 
the  Pacific  area,  a  matter  which  had  him  interviewing  people 
from  all  of  the  colleges  and  universities  around  the  western 
states.   He  himself  had  been  a  prominent  Rhodes  scholar. 

I  think  he  cherished  and  nurtured  that  English  accent, 
and  it  did  set  him  apart  from  other  people.   But  beyond  that 
was  his  manner:   sort  of  a  British  self-assurance  and  close 
attention  to  the  spoken  word.   I  always  thought  of  him  as  per 
haps  the  most  impressive  man  at  a  first  meeting  that  I  ever 
met.   It  was  a  question  of  poise  that  would  outdo  any  of  the 
actors  in  Hollywood. 

The  next  partner  in  order  was  Eugene  Bennett,  who  became 
a  partner  about  the  time  I  came  with  the  firm.   Gene  had  been 
the  chief  trial  attorney  in  the  United  States  Attorney's 
office,  and  he  was  brought  in  to  handle  the  growing  trial  work 
of  the  office. 
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Gene  was  a  very  handsome  man,  just  an  Adonis  before  the 
lady  jurors.   In  fact,  there  were  stories  of  how  some  of  the 
lady  jurors  tried  to  date  him  up  after  the  case  was  over,  and 
I  can  believe  those  stories  very  readily.   He  had  a  poise  and 
a  charm  that  were  unequaled,  and  never  lost  that  poise  in 
court.   He  was  the  smoothest  individual  in  court  that  I  could 
ever  imagine  --  never  ruffled,  never  hurried,  always  did 
things  at  his  own  time,  but  got  right  to  the  point  and  stayed 
on  it.   He  made  cases  very  much  shorter  than  I  thought  they 
would  be. 

I  remember  the  first  case  that  I  was  given  to  work  up  for 
him.   Starting  about  two  weeks  before,  I  interviewed  wit 
nesses,  I  took  statements,  and  I  wrote  statements  up. 

Hicke:     Which  case  was  this,  do  you  recall? 

Marshall:   I  can't  remember;  it  was  not  a  large  case  at  all.   I  worked  it 
all  up.   I  made  myself  ready  for  his  call  at  any  time.   I  made 
it  known  to  him  that  I  was  ready  to  talk  with  him  any  time. 
The  week  before  disappeared  into  the  day  before,  and  that  day 
passed.   He  finally  called  me  in  about  7  o'clock  that  night. 
That  was  his  habit,  and  of  course  he'd  acquired  it  in  the 
United  States  Attorney's  office,  where  he  just  went  from  one 
trial  to  the  next  and  to  the  next  after  that  without  any 
interval  between.   So  he  hardly  ever  had  time  to  work  up  a 
case  in  advance.   Preparing  the  night  before  was  no  trick  to 
him,  but  it  was  shocking  to  me. 

At  any  rate,  I  spent  the  hours  from  about  7  o'clock  to 
9  o'clock  that  night  in  his  office  telling  him  all  I  knew.   At 
9  o'clock  he  said,  "All  right."  He  went  out  and  tried  the 
case  the  next  day:   everything  was  right  at  his  fingertips,  no 
hesitation,  just  did  it  beautifully.   When  I  was  first  called 
in  to  discuss  the  case  with  him,  he  said,  "How  long  is  this 
case  going  to  take  to  try?"   I  said,  "I  would  think  three 
days."  Well,  he  tried  and  finished  the  case  in  one  afternoon 
and  got  a  decision  from  the  bench.   That's  the  kind  of  trial 
lawyer  he  was.   He  was  able  to  go  to  the  point  with  his  wit 
nesses,  but  just  go  directly  to  the  key  questions  that  would 
have  to  be  answered  the  way  that  he  wanted  them  to  be,  and 
that  would  be  about  it. 

I  only  worked  with  him  on  two  or  three  cases.   Another  I 
would  like  to  tell  about  was  certainly  the  most  bizarre  case 
that  I  ever  had  anything  to  do  with. 

It  was  the  case  called  United  States  v.  Parke, 
Davis  &  Co.  in  the  federal  court  and  involved  the  government's 
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seizing  many  hundreds  of  cases  of  ergot.   Ergot  starts  out  by 
being  a  disease  of  rye  which  grows  on  the  rye  ears.   Ergot  was 
a  very  essential  part  of  the  medical  pharmacopoeia  at  that 
time,  because  the  extract  of  ergot  was  used  to  stop  hemorrhage 
in  childbirth.   Childbirth  could  cause  lesions  which  could  not 
be  sewed  up.   If  a  woman  started  hemorrahaging,  that  woman  was 
as  good  as  dead  unless  that  hemorrhage  could  be  stopped  right 
away.   And  the  thing  that  would  stop  it  was  ergot  extract. 

It  was  prepared  from  the  rye  grown,  as  I  recall  in  United 
States  v.  Parke,  Davis  &  Co.,  in  Romania  or  Bulgaria,  and  from 
it  Parke,  Davis  made  a  medicine  that,  when  taken,  would  imme 
diately  constrict  blood  vessels.   It  had  to  operate  within 
minutes,  within  three  or  five  minutes,  or  it  was  just  too 
late,  and  therefore  it  had  always  to  be  in  perfect  condition 
and  effective. 

The  government  seized  all  these  cases  of  ergot  as  being 
"adulterated"  (the  key  statutory  word) ,  meaning  that  it  was 
not  pure  and  effective  as  it  should  have  been.   The  seizure 
had  to  be  followed  up  by  a  sort  of  condemnation  proceeding 
whereby  all  the  allegations  would  have  to  be  proved.   That 
resolved  itself  into  a  case  of  the  testing  that  was  done. 
Parke,  Davis  had  tested  the  ergot  and  it  tested  perfectly. 
Therefore  it  denied  categorically  that  the  ergot  was  "adulter 
ated." 

The  test  was  something  that  was  done  upon  roosters,  on 
the  cock's  comb.   When  a  carefully  measured  quantity  of  the 
ergot  was  injected  into  the  cock,  the  comb  would  start  turning 
blue,  and  the  more  quickly  it  turned  blue,  and  the  bluer  it 
got,  the  more  effective  the  ergot  was  going  to  be. 

Would  that  be  because  of  the  blood  vessel  constriction? 

The  constriction,  yes.   For  those  tests,  the  cock's  comb  was 
divided,  theoretically,  into  three  parts,  and  the  blueness  was 
also  divided  into  three  measurements,  from  very  blue  (number 
one),  down  to  barely  blue  (three).   And  the  perfect  test  would 
show  that  the  cock's  comb  measured  perhaps  one,  one,  and  two, 
meaning  the  frontal  third  would  be  a  full  blue,  and  the  second 
would  be  a  full  blue,  and  the  third  one  being  perhaps  not 
quite  so  blue;  perhaps  too  much  of  that  would  have  seen  a  dead 
rooster. 


Hicke: 


The  government  showed  the  results  of  its  tests,  and  none 
•of  them  measured  up  to  this  one,  one,  and  two,  or  really  not 
quite  near  it. 

It  did  the  same  tests  on  roosters? 
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Marshall:   It  did  the  same  tests  on  roosters,  yes.   In  the  scientific 
proof  that  was  brought  out  on  behalf  of  Parke,  Davis,  they 
said  that  the  roosters  after  a  test  had  to  be  laid  aside  for 
six  months  in  order  for  the  bird's  system  to  get  back  to 
normal . 


Hicke:     Before  the  test  could  be  used? 

Marshall:   Before  it  could  be  used  again.   And  Gene  [Bennett]  was  able  to 
prove,  and  the  government  had  to  concede,  that  its  tests  were 
made  with  roosters  which  had  only  had  a  resting  period  of 
three  months.   So  the  case  was  thrown  out,  and  we  never  had  to 
get  to  the  point  of  the  newer  rabbit  test,  which  would  have 
been  just  as  interesting,  I'm  sure,  as  the  cock's  comb  test. 

The  case  was  heard  before  Judge  [Adolphus  F.]  St.  Sure, 
who  was  a  crusty  old-timer  on  the  federal  bench,  without  much 
patience  for  counsel  on  either  side.   But  the  tour  de  force  at 
the  end  of  that  case  was  that  he  recited  his  decision  orally. 
His  oral  decision  started  out  by  summing  up  the  case,  how  it 
got  there,  what  the  issues  were,  the  proof  on  the  government's 
side,  the  proof  on  Parke,  Davis's  side,  the  arguments,  and 
eventually  his  conclusion.   It  was  done  just  as  well  as  if  he 
had  written  it  out  and  read  it.   It  was  amazing  to  me,  and  I 
have  always  been  amazed  at  the  ability  of  the  old-time  judges 
to  render  a  finished  decision  from  the  bench  --  an  art  which 
is,  I  think,  long  lost. 

That  case  exhibited  to  me,  again,  Gene  Bennett's  remark 
able  ability  to  orchestrate  his  facts  and  witnesses,  bring 
them  out,  and  win  the  case  right  from  the  bench  as  he  was 
arguing,  but  it  was  typical  of  all  of  his  performances.   Felix 
Smith  always  said  that  Gene  Bennett  was  the  best  trial  lawyer 
in  California.   I  could  accept  that  very  readily. 

Those  were  the  partners  when  I  first  came  into  the 
office.   Now,  let's  see  what  happened  to  them.   We've  already 
said  that  E.  S.  Pillsbury  died  at  the  age  of  94,  after  a 
retirement  lasting  six  years. 

Frank  Madison  died  in  1940,  at  the  age  of  73. 

Alfred  Sutro,  unhappily,  developed  tuberculosis  at  the 
end  of  his  life.   He  tried  to  come  in  to  the  office  as  long  as 
he  could,  but  he  finally  became  too  weak,  and  his  last  summer 
he  retired  to  his  beautiful  place  in  Atherton.   There  he  sat 
out  in  the  sunshine,  getting  steadily  weaker  until  death 
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claimed  him.* 


I  saw  him  a  great  deal  then,  because  I  lived  in  Palo 
Alto,  and  on  Saturdays  I  would  bring  his  mail  down.   The  mail 
had  been  collected  during  the  week  by  Miss  Cost  and  then 
sorted  out  for  him  to  look  at.   Perhaps  everything  of  impor 
tance  was  being  handled  in  the  office  anyway,  so  he  wouldn't 
be  disturbed  by  it.   And  there  I  would  find  him  sitting  out  in 
the  sunshine  among  the  flowers,  in  the  great  garden  that  sur 
rounded  his  patio  area,  gradually  fading  away  until  he  died. 

Oscar  Sutro  was  the  first  of  the  three  brothers  to  die, 
but  I  don't  remember  the  year.   I  think  it  was  just  that  he 
had  a  heart  attack,  and  it  finished  him  off.   You  have  the 
record  of  his  death? 

Hicke:     Yes.   It  was  1935. 

Marshall:   Felix  Smith  died  suddenly  at  about  the  age  of  60  from  a  heart 
attack,  very  much  unexpected  at  the  time,  except  that  one 
might  have  suspected  it  from  his  overweight  and  his  florid 
complexion,  and  his  overwork  --  because  he  must  have  worked  a 
good  twelve  hours  every  day,  counting  the  time  he  worked  at 
home. 

Vincent  Butler  was  killed  in  an  airplane  accident.   It 
seemed  that  the  fates  were  after  him.   He  was  called  suddenly 
back  to  Washington  in  the  early  days  of  World  War  II.   He  was 
scheduled  to  go  on  a  Standard  Oil  plane,  which,  as  I  under 
stand,  crashed  on  its  way  up  from  Los  Angeles  to  pick  him  up 
and  take  him  to  Washington.   But  the  fates  weren't  through 
yet.   He  had  to  go  the  next  day  on  a  United  Airlines  plane, 
which  crashed  coming  into  Cheyenne,  Wyoming,  and  killed  every 
body  aboard. 

Eugene  Bennett  outlived  the  others  and  became  quite  lone 
some.   He  was  very  close  to  Gene  Prince  when  the  elder  part 
ners  were  all  gone  and  seemed  to  rely  very  heavily  upon  Gene, 
discussing  the  legal  problems  with  him.   After  Gene  Prince 
died,  Gene  Bennett,  who  then  occupied  the  office  that  H.  D. 
Pillsbury  formerly  had,  used  to  come  into  my  office  to  bandy 
about  some  legal  question  or  other,  and  I  always  thought  that 
he  didn't  really  need  my  opinion  as  much  as  he  just  needed  to 
fill  a  void  left  by  the  fact  that  his  old  cronies  were  all 
gone.   It  was  a  sad  thing  in  my  memory  to  see  him  feeling  so 
lonesome,  as  I  have  no  doubt  that  he  did.   It  was  probably  a 
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release  when  he  died,  because  his  wife  of  many,  many  years  had 
died  just  previously  to  that. 

Vincent  Butler's  death  left  a  gaping  hole  in  the  tax  work 
of  the  office.   A  tax  partner  was  needed  and  was  needed  imme 
diately.   It  happened  that  Sigvald  Nielson,  who  had  filled  in 
at  Stanford  University  during  the  absence  of  one  of  the 
teachers  on  a  four-year  governmental  sabbatical,  had  finished 
his  substitute  term  down  there  and  had  been  hired  by  USF 
[University  of  San  Francisco]  to  teach  at  that  university  for 
about  a  year  and  a  half  or  so  when  Vincent  Butler  was  killed. 
The  firm,  in  casting  about,  somehow  was  referred  to  Sig.   I 
was  asked  about  him,  and  other  people  were  asked,  particularly 
members  of  the  Stanford  faculty,  and  of  course  everybody  gave 
him  high  marks.   So  he  was  hired  and  within  a  short  time  had 
become  a  partner. 

Sig  was  a  Dane,  born  in  Denmark.   His  family  had  brought 
him,  at  his  very  early  age,  to  Alberta,  Canada,  and  he  grew  up 
there.   Then  he  decided  to  study  law.   I'm  not  sure  where  he 
took  his  law;  it  may  have  been  Stanford,  and  I  think  it  was. 
At  any  rate,  he  wound  up  teaching  there  not  as  a  regular  prof 
essor  but  as  a  fill-in  for  Stanley  Morrison,  who  had  gone  on 
some  governmental  project  for  some  period  of  years.   But  when 
Sig's  time  ran  out  and  Stanley  Morrison  came  back,  there  was 
no  place  for  Sig  on  the  Stanford  faculty  and  he  left. 

I  always  remember  Sig  as  being  the  best  letter-writer  I 
ever  knew.   His  letters  were  very  short  for  what  he  had  to 
say,  very  simple,  and  very  direct.   He  didn't  believe  in  any 
extra  words  or  any  flowers  around  the  language.   It  was  just  a 
case  of  reducing  a  thought  to  a  simple  statement  and  saying 
it.   I  always  admired  his  letters  because  they  had  none  of  the 
ornate  embellishments  that  characterized  so  much  legal  writing 
of  the  time. 

Sig  had  a  good  sense  of  humor.   Unhappily  for  me  I  never 
had  much  to  do  with  him  in  the  practice  of  law,  because  he  was 
handling  tax  work  and  I  was  handling  appellate  work  and  our 
paths  just  simply  didn't  cross.   I  was  always  very  fond  of 
him.   He  was  good  company  and  always  pleasant  to  be  with. 
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Associates 


[Interview  continued:   April  16,  1986]## 


Hicke:     You  wanted  to  start  this  morning,  I  believe,  by  talking  a 

little  bit  about  the  associates  who  were  there  when  you  first 
came  to  the  firm. 

Marshall:   The  oldest  associate  that  I  can  remember  at  that  time  was 

Charlie  Ruggles.   Charlie  was  really  a  character.   He  had  been 
practicing  law  in  Montana  and  was  full  of  stories  about  his 
practice  of  law  up  there  in  days  of  the  really  old  Wild  West. 
He  did  a  great  deal  of  work  for  the  bank  under  Frank  Madison. 

Hicke:     Is  this  the  Bank  of  California? 

Marshall:   Bank  of  California.   And  he  generally  helped  out  Frank  Madison 
with  some  of  the  Madison  clients.   He  was  gregarious  and 
loquacious,  particularly  in  the  library  where  sometimes  if 
Alfred  Sutro  was  there,  he  would  tell  Charlie  in  no  uncertain 
terms  to  be  quiet.   But  Charlie  was  very  good  company,  and  a 
good,  thorough  lawyer.   He  worked  hard.   He  perhaps  overdid 
his  cases  rather  than  under;  that  is,  he  probably  overstudied 
them,  took  more  time  than  he  should  by  trying  to  do  the  most 
thorough  job  possible,  but  all  in  all,  he  was  a  very  valuable 
asset  to  the  firm.   Although  he  never  made  a  partnership,  he 
continued  on  for  years,  until  he  retired.   Eventually  he 
remarried  at  an  advanced  age,  and  he  didn't  die  until,  as  I 
recall,  he  was  99.   So  he  really  served  out  his  term  of  years. 

I  think  the  next  oldest  of  the  men  who  were  associates  at 
that  time  was  Renato  Capocelli.   Cap  was  a  delightful  person, 
one  of  the  most  courteous  men  I  have  ever  known.   He  had  come 
from  Italy  at  the  age  of,  I  think,  sixteen  or  thereabouts,  and 
he  never  lost  his  Italian  accent,  which  was  very  pronounced. 
For  instance,  he  had  the  habit  of  putting  a  final  "a"  at  the 
end  of  words  which  ended  in  a  consonant  or  a  consonant  sound. 
For  example,  talking  about  products  of  Standard  Oil,  he  would 
not  say  Oronite,  but  would  say  Oronite-a,  and  other  final  con 
sonants  the  same  way. 

Cap  did  the  Standard  Oil  land-and-lease  work,  in  which  he 
was  probably  the  greatest  authority  in  California.   And  in  his 
way  he  covered  a  great  deal  of  paperwork  and  did  it  to 
everyone's  satisfaction. 

I  shall  never  forget  one  incident  in  Cap's  life,  and  that 
was  when  Spike  Spur lock  left  for  Arabia.   The  associates  got 


49 

together  and  gave  Spike  a  going-away  party,  a  kind  of  dinner, 
and  we  had  speeches,  and  fun  photographs,  and  generally  had  a 
lot  of  fun.   The  next  day  Cap  went  to,  I  think  it  was  Norbert 
Korte,  and  asked,  "Why  wasn't  I  invited  to  Spike's  going-away 
dinner?"  and  Korte  shrank  six  feet  into  his  boots.   Somebody 
had  goofed,  somebody  had  just  left  his  name  off  the  list,  and 
to  have  that  happen  to  a  gentleman  like  Cap  was  devastating. 
Several  red  faces  around  the  firm  didn't  pale  for  several  days 
after  that.   It  was  a  most  shocking  and  conscience-striking 
thing,  but  there  it  was  and  couldn't  be  undone. 

Cap  lived  into  his  later  years.   He  didn't  retire,  he 
died  suddenly,  still  with  his  boots  on,  to  the  great  loss  of 
the  firm.   It  was  not  easy  to  pick  up  that  work  with  the  tre 
mendous  expertise  that  had  gone  into  making  it. 

After  Capocelli,  I  think  the  next  oldest  associate  was 
Hugh  Fullerton.   Hugh  was  a  cheerful  fellow,  always  with  a 
smile  on  his  face,  and  always  with  a  story  or  two.   I'm  not 
exactly  sure  what  he  did  in  the  office.   He  was  a  business 
lawyer,  not  a  court  lawyer,  although  he  could  go  to  court.   I 
can't  really  tell  much  about  Hugh,  except  that  a  few  years 
after  I  came  here,  he  was  sent  to  Washington  to  establish  a 
sort  of  Washington  branch  office  to  handle  the  immense  amount 
of  work  that  Standard  Oil  had  in  the  political  circles  about 
that  time. 


The  Washington  office  did  not  survive  very  long,  and  Hugh 
eventually  left  the  firm.  With  that  the  Washington  office 
evaporated,  and  we  reverted  to  having  our  Washington  work  done 
by  a  correspondent  there. 

Hicke:     About  what  period  was  this,  do  you  recall? 

Marshall:   It  seems  to  me  the  decade  was  the  '40s,  but  I  can't  be  more 
specific  than  that. 

Then  we  get  down  to  Norbert  Korte  and  Del  Fuller,  who  I 
think  were  the  next  to  come  with  the  firm.   Both  of  them  even 
tually  became  partners,  but  after  the  long  period  of  associa- 
tehood  that  was  characteristic  of  those  times.   It  wasn't  a 
practice  then  to  have  an  early  date  like  seven  years  to  con 
sider  people  for  partners  or  else  encourage  them  to  leave. 
Many  associates,  like  Charlie  Ruggles  and  Capocelli,  for 
instance,  continued  on  and  made  a  career  of  being  an  associate 
for  their  lives.   They  had  good,  secure  positions,  and  they 
were  highly  valued;  certainly  everyone  in  the  firm  thought 
very  highly  of  their  work  and  of  their  friendship  and  of  their 
loyalty  to  the  firm. 
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Hicke:     How  did  the  subject  of  partnership  come  up  for  an  individual? 

Marshall:   I  wasn't  in  the  inner  circle  who  decided  upon  partners  at  that 
time,  but  I  could  say  very  freely  that  a  person  was  made  a 
partner  when  the  firm  could  not  do  otherwise,  and  not  before 
that.   It  was  a  kind  of  forced  situation.   If  a  person  was 
doing  work  wherein  he  became  so  experienced  that  he  began  to 
deal  more  and  more  directly  with  the  clients  and  not  through 
the  voice  of  a  partner,  and  that  had  gone  on  for  some  time, 
and  the  clients  began  to  say,  "Why  isn't  so  and  so  a  partner?" 
that  pressure  began  to  build,  until  finally  the  firm  felt  that 
it  either  had  to  make  that  person  a  partner  or  somehow  lose 
the  rapport  with  the  clients  it  wanted  to  have.   In  other 
words,  if  it  was  kind  of  a  black  eye  to  the  firm  not  to  have 
such  and  such  a  person  a  partner,  then,  and  only  then,  a 
person  was  invited  in. 

Now  some  made  it  early,  meaning  after  about  twelve  years 
or  so,  like  Eugene  Prince.   Others  were  brought  in  from  the 
outside,  like  Vincent  Butler  and  Eugene  Bennett,  but  that  was 
not  the  common  thing,  because  then  as  now,  the  firm  would 
prefer  to  have  its  partners  trained  from  the  beginning  in  the 
work  and  the  loyalties  of  the  firm. 

Norbert  and  Del  Fuller  became  partners  after  about  six 
teen  or  seventeen  years,  as  I  recall,  and  with  the  New  York 
firms  not  even  considering  people  for  partnership  until  at 
least  fifteen  years,  that  was  a  fairly  standard  thing.   It  was 
not  at  all  shocking  to  people  to  find  that  a  man  was  working 
for  a  firm  for  quite  a  number  of  years  with  perhaps  a  dim 
prospect  of  partnership,  or  none,  but  valuing  the  position  at 
the  time. 

Of  course,  during  the  Depression  and  the  years  immedi 
ately  following,  there  was  no  question  about  such  things, 
because  jobs  were  still  so  important  to  have  and  keep  that 
people  were  glad  to  keep  on  working  and  have  a  job,  rather 
than  having  to  change  and  lose  the  position  and  perhaps  not 
get  as  good  a  one.   At  any  rate,  so  much  for  partnership. 

I  was  talking  about  Norbert  and  Del.   Norbert  Korte  was  a 
big  man  who  had  played  football  at  Santa  Clara  and  looked  it. 
He  was  heavy,  a  little  disproportionately  heavy,  and  he  had 
two  characteristics:   very  jolly  in  social  meetings  and  very 
determined  and  rough  in  his  business.   A  younger  associate  who 
didn  t  do  a  job  to  Norbert 's  satisfaction  got  a  bawling  out  to 
remember.   So  he  was  rough  on  his  fellow  workers. 
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But  on  the  outside,  he  was  genial,  and  I  always  remember 
that  we  played  golf  together  in  a  little  PM&S  foursome:   Lee 
Groezinger  and  Mike  Sutro,  who  was  Jack's  cousin,  and  Norbert 
and  I  used  to  play  golf  on  Sunday  morning  out  at  the  old 
Ingleside  Golf  Course.   I  was  a  little  excitable  about  such 
things,  and  if  I  would  flub  a  shot,  I  was  likely  to  throw  the 
club  after  the  ball  to  see  how  much  farther  I  could  throw  the 
club  than  I  could  hit  the  ball.   But  if  Norbert  flubbed  a 
shot,  he'd  just  laugh  and  pick  up  his  club  and  do  it  over 
again  as  though  it  were  just  a  happy  event. 

In  court  --  and  he  did  a  lot  of  trial  work  --  he  was 
smooth  as  silk,  unruffled,  genial,  the  soul  of  courtesy  to  the 
court  and  to  all  witnesses,  seemingly  just  the  opposite  of  the 
terror  that  he  was  in  the  office. 

I  always  remember  two  stories  that  Norbert  told  on  him 
self.   He  was  very  free  to  tell  a  story  on  himself  and  thought 
it  was  just  as  much  a  joke  as  anyone  else  would. 

The  first  one  was  a  story  of  a  trial  that  he  engaged  in 
over  on  the  Oakland  side,  which  involved  a  two-automobile  col 
lision.   It  was  the  usual  run-of-the-mill  thing,  but  when 
Norbert  had  his  own  client  on  the  stand,  and  had  just  turned 
that  client  over  to  cross-examination,  the  opposing  attorney 
asked  the  man,  "How  far  were  you  from  the  intersection  when 
you  first  saw  my  client's  automobile?"  Without  hesitation, 
the  witness  answered,  "138  feet."   "Oh?   138  feet?   Are  you 
sure  of  that?"   "Yes,  I'm  sure."   "What  makes  you  so  sure?" 
"Because  I  went  out  last  night  and  measured  it."   "How  far  was 
my  client's  automobile  from  the  intersection  when  you  first 
saw  it?"  The  answer  was,  "53  feet."  "Did  you  measure  that, 
too?"   "Yes,  I  measured  that  too  last  night." 

Then  the  cross -examiner  asked,  "And  how  long  is  your 
automobile?"   Somehow  the  witness  was  expecting  the  question 
to  refer  to  the  width  of  the  automobile,  and  he  immediately 
said,  "6  feet."   "Oh?   And  how  wide  is  your  automobile?"   "Oh, 
6  feet."   "You  have  testified  that  your  automobile  is  6  feet 
long,  is  that  correct?"   "Yes."   "And  you've  also  testified 
that  your  automobile  was  6  feet  wide,  is  that  correct?" 
"Yes."   "Then  your  automobile  must  have  been  square?"   "Yes." 
From  then  on,  the  trial  was  just  a  shambles,  because  every 
question  had  in  it  something  about  "your  square  automobile." 

Then  the  other  case  was  one  in  which  Norbert  made  his 
first  venture  alone  into  a  jury  trial.   Of  course,  he  had  gone 
through  some  previous  training  by  going  along  with  an  experi 
enced  trial  lawyer,  helping  him  to  prepare  and  watching  the 


Hicke: 


52 

trial  very  carefully,  supposedly  learning  all  he  needed  to 
know  about  trying  a  case.   And  one  of  the  things  that  had  been 
told  to  him  before  he  went  on  a  trial  himself  was:   it's  a 
very  useful  thing,  when  a  verdict  is  rendered  and  the  judgment 
has  been  pronounced,  to  talk  with  two  or  three  of  the  jurors 
to  see  what  made  them  reach  the  result  that  they  did. 

So  after  the  trial,  where  Norbert  had  successfully  won  a 
verdict,  he  picked  out  an  elderly,  white-haired  lady  on  the 
jury,  who  looked  as  though  she  would  be  easy  to  approach,  and 
approached  her  with  the  question:   "What,  madam,  led  you  to 
the  verdict  which  you  gave?"  She  said,  "Oh,  I  knew  immedi 
ately  that  I  was  going  to  vote  your  way  when  I  saw  that  the 
opposing  attorney  was  wearing  white  socks."  That  deflated 
Norbert  completely  and  led  him  to  his  first  real  experience 
with  how  jurors  reach  conclusions. 

Was  there  any  particular  branch  of  trial  work  that  he  did  for 
the  most  part? 


Marshall:   No. 

Hicke:     Or  for  any  particular  client? 

Marshall:   I  think  that  he  didn't  practice  by  branch,  he  practiced  by  the 
importance  of  the  cases.   Of  course,  the  very  long,  very 
heavily  involved,  million-dollar  cases  were  tried  by  the  older 
men,  somebody  like  Eugene  Bennett,  particularly,  or  one  of  the 
other  partners  in  the  office,  like  Alfred  Sutro,  who  continued 
to  try  cases  at  that  time.   And  I  think  even  Frank  Madison  was 
trying  cases  while  I  was  in  the  office  early  on.   But  there 
were  a  great  many  defense  cases  of  all  sorts:   personal  inju 
ries,  accident  cases,  claims,  the  usual  things  that  come  in 
because  you're  representing  your  corporate  client,  and  that 
client  is  sued.   So  Norbert  was  one  of  the  trial  men  who  just 
specialized  in  trial  work,  but  was  all  over  the  lot,  so  far  as 
the  subject  matter  was  concerned.   His  practice  really  concen 
trated  on  trials,  and  I  don't  think  he  was  much  engaged  in 
other  kinds  of  practice. 

I  should  tell  what  happened  to  Norbert  Korte.   That  was  a 
very  sad  thing.   He'd  had  a  little  mole  on  his  heel,  and  he 
always  said  he  was  going  to  do  something  about  that  at  some 
time.   But,  too  late,  the  mole  began  to  act  up.   He  went  to 
the  doctor,  but  it  was  too  late  because  melanoma  had  set  in. 
It  finally  killed  him  after  a  bout  in  the  hospital,  tragi 
cally,  and  much  too  young  --  I  think  he  was  still  in  his  for- 
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ties.   That  could  be  checked,  of  course.* 

His  contemporary  in  the  office  was  Del  Fuller,  Maurice 
De  Lano  Fuller,  the  father  of  the  present  partner  of  the  same 
name.   Del  was  not  a  trial  lawyer,  although  he  was  out  in 
court  from  time  to  time  on  matters  involving  such  things  as 
probate,  of  which  he  did  a  great  deal.   He  also  worked  for  the 
Madison  group  of  clients,  did  a  good  deal  of  work  for  the  Bank 
of  California,  and  Alaska  Packers,  California  Packing  Corpora 
tion,  Del  Monte  Corporation,  and  that  group  generally.   So  Del 
was  predominantly  an  office  lawyer,  and  the  kind  who  would 
arrive  at  and  state  his  conclusions  quickly,  and  cover  a  lot 
of  things  rather  than  matters  that  individually  took  a  great 
deal  of  time.   He  was  very  genial,  liked  everybody,  smiled  a 
great  deal. 

Very  shortly  after  I  came  into  the  office,  Del  was 
stricken  by  an  intestinal  cancer.   He  was  operated  on  by 
Dr.  Eugene  Holman  --  I  think  his  first  name  was  Eugene  --  who 
was  then  one  of  the  real  pioneers  of  cancer  operations.   At 
that  time  he  was  the  head  surgeon  of  the  Stanford  University 
Hospital  in  San  Francisco.   Del  underwent  a  series  of  four 
operations  with  short  intervals  between.   Eventually  Holman 
said  he  thought  he  had  gotten  it  all,  and  Del  went  back  to  his 
regular  practice. 

In  the  meantime,  in  between  those  operations,  he  would 
come  down  to  the  office,  sometimes  on  weekends,  and  go  through 
his  files  writing  memos  to  mark  what  should  be  done  in  case  he 
was  not  able  to  come  back  after  the  next  round  in  the  hos 
pital.   Happily,  he  survived  and  returned  to  practice  for 
forty  more  years. 

I  remember,  too,  that  he  fathered  his  second  child  just 
about  the  time  he  was  undergoing  that  serious  matter.   All 
that  time  his  good  wife,  Marie,  with  the  greatest  of  courage, 
kept  up  the  household  and  kept  hope  in  the  hearts  of  all  the 
family.   Del  lived  until  he  was  about  eighty,  and  finally  died 
when  his  heart  just  simply  began  to  wear  out. 

I'm  trying  now  to  go  down  by  seniority,  and  I'm  not  sure 
of  where  we  stand  after  Fuller.   I  think  the  next  one  was 
Garry  Owen.   Garry  was  a  young  man  with  great  ambition  and  a 
considerable  amount  of  charm  and  polish.   He  generally  did 
office  work,  although  he  was  not  unfamiliar  with  appearances 
in  court.   He  was  tall,  thin,  wore  glasses,  very  gregarious. 


Korte  was  born  in  1897  and  died  in  1947. 
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I  can't  think  what  I  could  say  about  him  except  that  he  was 
very  easy  to  get  along  with,  and  we  became  good  friends. 
Garry  was  four  years  my  senior  in  the  office,  or  thereabouts. 
He  was  assigned  to  work  eventually  as  our  first  specialist  on 
the  new  securities  law  of  the  early  1930s. 

I  have  to  go  back,  because  I  missed  one  who  was  slightly 
senior  to  Garry  and  very  close  to  the  class  of  Korte  and 
Fuller,  and  because  it's  important  in  my  story  about  Garry, 
I'm  going  to  go  back  right  now. 

I  didn't  cover  Woodson  Spur lock.   Woodson  was  a  quiet 
fellow,  always  smiling  but  in  a  shy  sort  of  way,  and  he  was 
more  or  less  self-effacing,  particularly  around  women;  he  was 
very  shy  around  women.   The  two  exceptions  were  Marie  Fuller 
and  later  my  own  wife,  with  whom  he  seemed  to  feel  more  at 
home  and  outgoing.   Otherwise,  if  women  were  present,  he  was 
likely  to  be  a  clam.   He  was  a  very  likable  fellow,  which  was 
probably  contributed  to  by  his  quiet  ways.   He  didn't  try  to 
be  the  life  of  the  party;  quite  the  contrary,  he  was  almost  a 
shrinking  violet. 

He  did  a  lot  of  work  for  Standard,  directly  under  Felix 
Smith.   And  then  in  the  1930s,  the  Arabian-American  Oil 
Company  was  formed  to  exploit  the  newly  acquired  concession 
which  Standard  had  just  won  from  King  Ibn  Saud.*  They  needed 
a  lawyer  over  there,  and  Spike  was  tapped  for  the  job.   So, 
regretfully,  we  said  goodbye  to  him.   He  spent  the  next  years 
of  his  life,  practically  until  his  retirement  much  later,  in 
Arabia,  and  we  seldom  saw  him.   Once  or  twice  he  came  back  and 
said  hello  to  his  old  friends. 

Mention  of  Spike  and  Arabia  makes  me  digress.   King  Ibn 
Saud  demanded  to  be  paid  each  year  in  gold.   The  immense  sums 
would  have  been  a  severe  drain  on  the  supply  of  available 
American  gold  coins.   So  the  U.S.  Mint  agreed  to  strike  an 
appropriate  number  of  near-coins,  which  bore  no  dollar  desig 
nation  but  on  one  face  carried  the  amount  and  quality  of  the 
gold  content.   They  were  the  size  and  value  of  the  standard 
$5.00  gold  coin.   They  were  never,  so  far  as  I  know,  circu 
lated  as  money,  at  least  outside  of  that  country.   Despite  the 
numbers  coined,  they  were  a  numismatic  rarity,  and  I  prize  the 
one  that  Spike  gave  me  as  a  tangible  memento  of  years  long 
past. 


The  California-Arabian  Standard  Oil  Company  was  incorpo 
rated  in  1933.   Its  present  name,  Arabian-American  Oil 
Company,  came  into  use  in  1944. 
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I  was  talking  about  Garry  Owen,  who  had  just  been 
assigned  the  work  of  supervising  the  Securities  and  Exchange 
Act  problems.   The  Securities  Act  and  the  Securities  Exchange 
Act  were  passed  in  the  early  Roosevelt  days,  immediately 
making  a  tremendous  change  in  the  whole  corporate  financing 
practice.   Someone  was  needed  to  go  through  all  of  the  immense 
amount  of  paperwork,  forms  that  one  needed  to  issue  stock  or 
to  register  stock  with  the  Exchanges,  and  all  that  sort  of 
thing.   So  Garry  was  assigned  to  that  work. 

Most  unfortunately,  he  made  a  mistake  in  one  of  the  early 
doings,  due  to  the  unfamiliarity  that  he  and  everyone  else  had 
with  how  those  things  had  to  be  handled,  and  therefore  was 
very  glad  to  have  a  chance  to  accept  a  position  with  the 
Arabian-American  Oil  Company  (later  Aramco) ,  to  go  over  and 
serve  as  liaison  between  the  company  and  the  king.   From  there 
on,  he  had  the  most  exciting  job  of  being  wherever  the  king 
was,  whether  it  was  in  Jiddah  or  Riyadh  or  wherever.   So  wher 
ever  the  king  went,  Garry  went  also.   It  was  quite  exciting, 
and  I'm  sure  he  loved  the  formalities  and  the  royal  bearing 
that  went  around  with  him  and  with  the  whole  entourage. 

Arabia  was  a  brand  new  life  for  our  lawyers  (Spike  and 
Garry  Owen)  who  went  there.   I  remember  a  law  suit  brought 
against  Standard  by  another  employee  who  went  there,  was  fired 
for  stealing  from  the  company,  and  was  shipped  home.   Back  in 
the  U.S.,  he  promptly  sued  Standard  with  the  claim  that  he  was 
innocent  of  stealing  and  that  his  discharge  was  unjustified 
and  injurious.   As  proof  of  innocence,  he  pointed  out  that 
Standard  had  not  prosecuted  him  in  Arabia  where  the  alleged 
crime  occurred.   Of  course,  if  Standard  had  prosecuted  in 
Arabia  and  the  man  had  been  convicted,  the  immediate  Arabian 
reaction  would  have  been  to  cut  off  one  or  both  of  his 
hands  --  the  last  thing  that  Standard  wanted  to  advertise  to 
and  about  the  Americans  they  had  brought  over  to  Arabia. 

n 

Garry  Owen  stayed  on  with  the  king  until  he  retired,  much 
later.   He  came  back  to  Washington,  where  he  worked  for  some 
time,  but  I  can't  be  definite  on  the  particular  assignments 
that  he  had.   They  were  political,  for  Aramco.   Eventually  he 
retired  from  that  and  died  --  I  don't  know  exactly  when. 

There  was  another  trial  man  in  the  office  at  that  time, 
that  was  Dave  Manoccir,  whom  I've  mentioned  before.   Dave  was 
a  very  big  man,  about  6  feet  3  inches,  and  large  proportion 
ately.   I  think  he  carried  out  the  theory  of  the  time  that  it 
took  a  lot  of  stamina  to  be  constantly  on  trial,  and  therefore 
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the  man  who  had  the  frame  to  stand  it  was  the  one  selected. 
Dave  was  a  very  jolly  fellow,  whom  I  didn't  know  very  well, 
and  I  didn't  know  his  work  except  that  he  tried  smaller  cases, 
probably  a  little  less  important  than  Korte's  cases.   And  I 
don't  know  what  happened  to  him  after  he  left  the  office.   I'm 
sure  he  did  not  live  long  after,  because  I  have  heard  almost 
nothing  of  him  since,  and  he  left  while  he  was  still  very 
young,  not  many  years  after  I  first  came  in  with  the  firm. 

Then  there  was  Sam  Wright.   Sam  is  almost  a  legend  around 
the  firm.   I  believe  he'd  been  Jack  Sutro's  roommate  in  col 
lege  or  in  law  school.   At  any  rate,  he  and  Jack  were  very, 
very  close  friends  and  remained  so  until  Sam  died. 

Sam  started  out  very  well.   He  began  to  try  small  cases 
right  from  the  start  and  did  them  very  well.   He  also  married 
Dorothy  Story,  who  was  the  daughter  of  one  of  the  original 
vice  presidents  of  Standard  Oil,  which  put  Sam  in  the  fast 
lane  in  society  right  away.   It  probably  was  not  the  best 
thing  for  him,  because  it  meant  a  lot  of  hard  work,  more  than 
office  hours,  and  in  going  to  other  counties  to  try  cases  all 
the  time,  at  the  same  time  trying  to  keep  up  with  a  very  heavy 
social  life  and  the  Deep-Peninsula  routine. 

Sam  was  extremely  genial,  full  of  stories,  which  he,  like 
Norbert,  would  be  fond  of  telling  on  himself  when  they  hap 
pened.   He  was  excellent  company,  very  popular  with  everybody. 
Sam  survived  several  years  after  I  got  there.   Eventually, 
after  being  divorced  and  marrying  again,  he  developed  a  brain 
tumor  which  killed  him,  to  everyone's  great  distress. 

I  don't  know  what  else  I  can  tell  about  Sam,  except  that 
he  liked  to  tell  the  story  about  trying  one  case  up  in  Ukiah 
where  there  was  an  Indian  witness.   During  one  of  the  recesses 
in  court,  the  Indian,  noting  Sam's  somewhat  aquiline  nose  and 
dark  complexion,  said,  "Huh,  you  half-breed,  too." 

Sam  and  Norbert  liked  to  play  around  the  office  and  some 
times  would  get  into  a  book-throwing  duel  in  the  library, 
which  Jack  Sutro  was  not  above  joining.   That  boisterousness 
was  not  the  regular  thing  in  the  library  and  certainly  quieted 
down  very  quickly  if  Alfred  Sutro  should  walk  in.   But  every 
body  liked  Sam,  and  everybody  was  sorry  to  see  him  go. 

In  the  course  of  this  cast  of  characters,  I  have  passed 
over  the  fact  that  Jack  Sutro  was  then  an  associate.   But  I 
shouldn't  talk  much  about  Jack,  because  he  can  tell  his  own 
story  and  will  tell  it  very  well. 
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I  hope  he  will  tell  you  about  the  time  when  he  attached 
the  bank  accounts  of  all  the  artichoke  growers  in  Half  Moon 
Bay  and  vicinity.   The  artichoke  growers  in  that  area  had  been 
doing  very  well,  but  some  thought  they  could  do  a  great  deal 
better  if  they  could  advertise  their  product.   They  formed  an 
Association  of  Artichoke  Growers  of  Northern  California,  and 
hired  N.  W.  Ayer  to  do  their  advertising.   The  project  was 
successful,  and  they  acquired  a  much  wider  market.   But  the 
Association  found  it  difficult  to  collect  the  costs  from  the 
individual  growers,  and  Ayer  remained  unpaid.   Jack  correctly 
surmised  that  the  growers  would  have  their  funds  stashed  in 
the  Bank  of  Italy  (by  then  the  Bank  of  America),  and  he 
attached  all  the  bank  accounts  of  the  individual  growers,  who 
suddenly  found  that  they  could  not  get  money  out  to  pay  their 
bills.   When  Ayer  had  garnered  some  two  million  dollars  it 
stopped  the  process,  but  not  before  Jack  had  had  calls  from  a 
goodly  number  of  very  unhappy  farmers.   Jack  must  have  been 
the  soul  of  diplomacy,  because  he  says  that  a  number  of  them 
wanted  him  to  handle  their  legal  business  from  then  on. 

Another  newly  fledged  associate  at  the  time  when  I  came 
into  the  office  was  Dudley  Miller,  who  worked  in  the  Standard 
Oil  group.   Like  all  the  rest  of  us,  he  would  occasionally  go 
into  court  on  some  small  matter,  but  he  wasn't  a  trial 
attorney;  he  did  more  of  the  type  of  thing  that  Standard  was 
doing  --  commercial  matters. 

Dudley  did  not  stay  very  long.   He  went  with  Standard  Oil 
briefly,  I  think  after  he'd  been  in  the  office  only  about  two 
years,  and  from  there  he  went  with  the  firm  of  Manson  &  Allen, 
which  was  a  two-man  firm  that  had  just  become  one-man  when 
Manson  died.   Allen  needed  somebody  to  pick  up  the  slack,  and 
he  hired  Dudley  away  from  Standard,  and  the  firm  for  a  while 
was  Manson,  Allen  &  Miller. 

Another  young  attorney  at  the  time  was  Leland  B. 
Groezinger.   Lee  came  in  just  about  the  time  --  I  think  it  was 
the  same  year  --  that  I  came  with  the  firm,  after  having  fol 
lowed  his  law  schooling  in  Boalt  Hall  with  a  year  working  in 
Sacramento  with  the  Legislative  Counsel.   He  came  with  the 
firm  in  the  spring  of  1931,  and  stayed  with  the  firm  doing 
commercial  work,  largely  on  the  Madison  side,  for  quite  a 
number  of  years.   After  four  or  five  years,  however,  the  firm 
of  Manson,  Allen  &  Miller  had  expanded  its  work  so  much  that 
they  needed  someone  else,  and  Dudley  Miller  persuaded  Lee  to 
come  over  and  join  their  firm,  which  then  became  Allen, 
Miller  &  Groezinger. 
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Lee  was  a  very  gregarious  man,  generally  popular.   Even 
tually  he,  however,  contracted  diabetes.   He  was  always  over 
weight,  and  he  over-ate.   He  contracted  diabetes  and  it  cost 
him  his  life,  probably  in  his  early  fifties,  as  I  recall. 

In  1930,  Alfred  B.  Tanner  and  Henry  Hayes  came  with  the 
firm.   Al  Tanner  worked  on  the  Sutro  and  Prince  side  when  I 
first  came.   Then  later,  after  Garry  Owen  left  leaving  nobody 
in  the  securities  work,  Al  was  brought  over  to  that  job  and 
performed  that  for  some  years,  until  Al  Brown  came  with  the 
firm  and  took  that  work  over.   Al  Tanner  stayed  with  the  firm, 
however,  doing  generally  Standard  Oil  contract  work,  a  job 
which  afforded  him  quite  a  bit  of  foreign  travel,  which  he 
greatly  enjoyed.   After  he  became  an  advisory  partner,  he  came 
in  to  the  office  very  seldom  but  played  a  good  deal  of  golf 
instead,  until  gradually  a  weakening  heart  won  that  battle, 
and  he  died. 

Next  was  Henry  Hayes ,  who  did  not  do  any  court  work  that 
I  can  recall.   He  did  a  lot  of  the  office  routine  work,  quite 
a  bit  for  Standard  Oil,  as  I  remember.   He  stayed  with  us  a 
long  time  but  never  became  a  partner.   I  think  there  was  some 
sort  of  rivalry  in  the  work  between  Al  Tanner  and  Henry.   Al 
Tanner  went  into  a  partnership,  but  Henry  did  not  and  eventu 
ally  retired,  much  before  age  sixty-five.   He  said  at  that 
time  that  he  and  his  wife  had  just  decided  that  they  wanted  to 
get  away  from  the  pressure  of  work  and  simply  spend  their  time 
traveling  and  enjoying  life.   I  have  not  heard  whether  he  is 
still  alive  or  not.   He  may  be,  for  all  that  I  know;  it  would 
be  easy  to  check  with  the  office.* 

At  about  the  same  time  that  I  came  with  the  firm,  that  is 
after  my  summer  apprenticeship  and  in  the  year  1931,  Jerry 
Levin  had  worked  as  our  librarian  part-time  while  he  was  going 
to  law  school  at  Boalt  Hall.   He  used  to  come  in  to  the  office 
in  the  late  afternoons  whenever  he  could  and  reshelve  the 
books.   That  was  about  what  the  librarian's  job  consisted  of 
in  those  days,  and  not  much  more.   Of  course,  the  library  was 
a  very  much  smaller  operation,  occupying  the  quarters  that  I 
think  I  described  before  on  the  nineteenth  floor.   I  can 
imagine  that  the  number  of  books  in  our  library  at  that  time 
was  not  one-tenth  of  what  we  have  today. 


Henry  Hayes  died  in  1987,  after  this  interview. 
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After  Jerry  graduated  from  Boalt  Hall,  he  then  took  one 
more  year  at  Harvard,  an  extra  year  in  the  law.   I  don't  know 
to  what  particular  purpose  or  degree.   So  he  came  back  to  the 
office  in  1931,  and  there  he  immediately  showed  a  great  value 
in  his  knowledge  of  City  Hall  and  the  people  who  worked  in 
various  places  out  there.   So  whenever  we  had  a  City  Hall 
matter,  Jerry  took  over  and  was  highly  successful  in  dealing 
in  minor  political  ways  out  there. 

Jerry  was  a  good,  thorough  lawyer.   Eventually  his  merits 
were  recognized  in  several  ways:   number  one,  he  became  presi 
dent  of  the  San  Francisco  Bar  Association,  where  he  did  an 
excellent  job  and  was  highly  thought  of.   Shortly  after  that, 
the  firm  felt  compelled,  in  the  style  of  the  time,  to  take  him 
in  as  partner,  after  he  had  been  working  as  a  lawyer  there  for 
some  twenty-two  years.   Very  shortly  after  he  became  a 
partner,  Governor  Goodwin  Knight  appointed  him  as  a  judge  of 
the  superior  court.   After  serving  as  such  and  gaining  the 
respect  of  his  colleagues  on  the  bench  and  all  who  practiced 
before  him,  he  was  moved  over  to  the  federal  court  as  a  United 
States  district  judge.   He  had  not  served  there  very  long  when 
he  met  the  same  fate  as  Sam  Wright:   he  developed  a  brain 
tumor,  which  he  lived  through  for  about  a  year  but  finally 
succumbed. 

At  this  point,  I  think  I  have  covered  all  the  associates 
that  I  can  remember.   I  may  have  missed  one  or  two,  but  if  so, 
I  may  be  reminded  of  them  before  all  of  this  is  through. 


Secretarial  Staff 


Hicke:     Can  you  tell  something  about  the  secretarial  staff  and  their 
work  in  your  early  days? 

Marshall:   I've  already  mentioned  one  or  two  who  were  secretaries  for 
Mr.  Frank  Madison  and  Mr.  Alfred  Sutro.   By  the  way,  secre 
taries,  no  matter  where  their  place  in  the  firm,  were  never 
addressed  by  their  first  names  by  any  of  the  attorneys.   It 
was  always  Miss  Vincent  (Mr.  Madison),  Miss  Cost  (Mr.  Alfred 
Sutro).   It  was  a  formality,  yes,  but  the  sort  of  formality 
that  was  common  to  the  times  --  an  easy  formality  that  was 
natural  to  the  times,  not  a  stiff  formality. 

The  head  of  the  secretarial  group  when  I  first  came  to 
the  firm  was  a  Miss  Garvey,  who  was  reputed  to  be  a  tough 
taskmaster  --  should  I  say  taskmistress  or  taskperson?   I  did 
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not  know  her  at  all  well,  though  having  no  secretary  of  my  own 
at  first  I  had  to  ask  her  if  I  wanted  some  memorandum  typed. 
She  would  find  someone  to  do  it  for  me,  and  eventually  I  would 
get  it  back,  typed,  compared  (proofread),  and  corrected. 

I  must  interrupt  the  story  here  to  say  that  copies  of 
memoranda  and  other  documents  were  a  real  problem,  because 
there  were  no  copy  machines  as  we  know  them  today.   There  was 
one  device  that  consisted  of  a  tray  of  some  sort  of  gelatin, 
and  when  a  document  was  typed  with  a  certain  kind  of  shiny 
ink,  and  the  paper  then  laid  down  upon  that  gelatin,  the  ink 
would  soak  off  into  the  gelatin  and  a  copy  of  the  document 
would  appear  on  paper  laid  down  upon  it.   Until  the  ink  soaked 
down  into  into  the  gelatin,  you  could  keep  on  making  copies, 
but  succeeding  copies  rapidly  began  to  come  out  paler  and 
paler.   It  was  a  poor  expedient  at  best,  but  when  twenty 
copies  of  something  were  needed  in  a  hurry,  it  would  serve. 
I've  forgotten  the  name  of  the  process  now,  but  perhaps  it's 
better  forgotten  than  remembered. 

The  alternative  was,  of  course,  carbon  paper.   It  was 
awfully  dirty  stuff  in  those  days.   It  has  been  so  greatly 
improved  now  that  it's  hard  to  picture  how  dirty  it  was 
before,  and  how  black  the  secretaries'  fingertips  got.   But 
while  it  did  make  copies,  it  carried  its  own  set  of  problems 
besides  the  dirtiness,  particularly  where  multiple  copies  were 
required.   Copies  numbers  one  and  two  would  be  good;  copies 
numbers  three  and  four  were  getting  fuzzy.   Sometimes  the 
requirement  was  for  eight  copies,  and  numbers  seven  and  eight 
would  be  very  difficult  if  not  impossible  to  read.   If  more 
than  eight  copies  were  required,  as  sometimes  happened  with 
deeds  and  contracts,  it  meant  two  runs  of  typing,  each  with 
its  own  proofreading  and  correcting  to  do. 

But  the  worst  aspect  of  carbon  copies  was  the  time  and 
patience  they  required.   Whenever  a  typo  was  made,  the  typist 
had  to  roll  the  paper  ahead,  insert  a  card  between  the  paper 
and  the  top  carbon,  erase  the  error,  roll  the  paper  back,  and 
type  the  correct  letter.   For  each  additional  copy,  a  card  had 
to  be  inserted  on  top  of  each  successive  carbon  and  the 
offending  typo  erased  individually  from  each  carbon  copy 
before  the  correction  could  be  made.   A  typo  on  a  six-copy  job 
could  cost  several  minutes,  and  a  mediocre  typist  would  take 
much  extra  time.   Worse,  when  errors  were  not  discovered  until 
after  the  job  was  pulled  out  of  the  machine,  it  meant  handling 
each  carbon  copy  individually,  trying  to  line  up  the  paper  to 
type  in  a  decent -looking  correction.   A  secretary  who  could 
type  a  page  rapidly  without  errors  was  a  pearl  without  price, 
and  treasured.   What  a  difference  our  modern,  instant- 
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correction  typewriters  and  copy  machines  have  made  --  and  even 
more,  our  displaywriters  and  now  computer  printing  have  made! 
Looking  back,  it  was  to  a  horse-and-buggy  age  of  secretarial 
work,  barely  advanced  from  the  days  when  every  page  was 
handwritten. 

Hicke:      It  was  a  tough  world  for  the  secretaries! 

Marshall:   Indeed  it  was!   But  they  were  a  loyal  crew,  who  were  following 
a  career  of  their  own  and  took  pride  in  doing  their  work  well. 
It  was  somewhat  of  a  shock  to  me  to  learn  that  a  beginning 
secretary  in  those  days  got  a  salary  of  $165  a  month  while  I, 
after  four  years  of  college  and  three  years  of  law  school,  got 
only  $100,  but  I  soon  learned  that  they  were  more  valuable  to 
the  firm  than  I  was. 

Hicke:     Do  you  recall  any  of  the  secretaries  in  particular? 

Marshall:   Oh,  yes.   I've  already  mentioned  Mr.  Frank  Madison's 

Miss  Vincent,  who  was  incredibly  fast  with  a  two-finger  typing 
method  and  kept  all  of  the  Madison-side  files;  and  Mr.  Alfred 
Sutro's  Miss  Sue  Cost,  who  used  a  sort  of  hunt-and-peck 
method  --at  least  it  certainly  was  not  a  true  touch  system. 
I  think  both  these  ladies  lived  for  a  number  of  years  after 
retirement;  I  know  Miss  Cost  did. 

Mr.  Evans  Pillsbury's  affairs  were  cared  for  by 
Miss  Evelyn  Powers,  who  for  a  short  period  was  "head  secre 
tary"  after  Miss  Garvey  left.   Eugene  Prince  had  a  wonderful 
secretary,  Miss  Helen  Ragsdale,  who  was  a  fully  trained  steno- 
typist  and  a  real  secretary  on  top  of  it.   She  adored 
Mr.  Prince,  was  always  cheerful  and  ready  to  help  a  youngster 
like  me.   Down  near  my  end  of  the  corridor  were  Miss  Margaret 
Flesher,  who  became  my  secretary  when  my  work  began  to  warrant 
one.   She  was  very  willing  and  cheerful  with  a  keen  sense  of 
humor  that  found  many  things  to  chuckle  at.   She  had  been 
divorced  but  much  wanted  a  husband  again.   She  married,  left 
the  firm,  but  died  soon  after. 

During  the  war  years  when  I  spent  almost  all  of  my  time 
in  an  office  at  the  telephone  company,  I  had  as  secretary 
there  first  Evelyn  Cobb  and  later  Charlotte  Flood,  who  as 
Miss  Bennett  had  started  as  time  clerk  in  our  business  office. 
Mrs.  Flood  changed  to  employment  directly  by  the  telephone 
company,  and  stayed  there  after  I  returned  to  PM&S  a  year 
after  the  war  ended.   Shortly  after  that,  I  was  visited  in  my 
office  by  Miss  Mary  Delany,  our  then  "head  secretary,"  who 
said  she  was  giving  up  that  position  and  would  like  to  work 
for  me  --  a  proposition  which  I  gladly  accepted.   She  was  my 
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secretary  for  seventeen  years,  until  she  stepped  down  to  a 
comparer's  job  for  about  two  years  before  she  retired.   She  is 
still  alive  --  must  be  well  into  her  nineties,  but  still 
writes  me  an  occasional  letter  in  a  beautiful  script.   I  could 
say  something  about  a  number  of  other  secretaries  who  have 
worked  with  me  from  time  to  time,  but  this  shouldn't  turn  into 
a  mere  catalog. 

Hicke:     Do  you  recall  some  of  the  people  outside  the  office  whom  you 
met  during  those  early  years? 

Marshall:   Yes,  some  in  particular.   One  of  Mr.  Sutro's  occasional  visi 
tors  was  C.O.G.  Miller  of  Pacific  Lighting,  which  owned 
Southern  California  Gas  Company  among  other  companies. 
Mr.  Miller  was  tall  and  courtly.   His  son,  Robert  Watt  Miller, 
followed  him  as  President  and  Chairman  of  Pacific  Lighting, 
and  he  in  turn  was  followed  by  his  son,  Paul  Miller,  who  I 
believe  has  recently  retired.   Mr.  Sutro  usually  saw  his 
clients  in  private,  without  the  company  of  lowly  associate 
lawyers . 

One  of  his  frequent  visitors,  whom  I  saw  occasionally, 
was  Garret  McEnerny,  Sr.,  another  impressively  tall  man  of 
real  presence.   He  and  Mr.  Sutro  worked  on  several  matters 
together.   I  later  came  to  know  quite  well  his  nephew  Garret 
McEnerny  II,  who  was  a  near  contemporary  and  legal  fraternity 
brother  of  mine. 

Another  person  I  came  to  know  much  more  intimately  was 
Paul  O'Brien,  long-time  clerk  of  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit.   (Incidentally,  his  daughter  became  the 
wife  of  Pillsbury  partner  Noel  Dyer.)   Paul  O'Brien  was  God's 
gift  to  lawyers  trying  to  struggle  through  the  morass  of  the 
federal  court  statutes  and  rules,  which  seemed  to  be  designed 
to  trap  and  destroy  all  but  the  most  meticulously  careful 
lawyer.   Paul  had  written  a  handbook  which  was  indispensable 
to  the  venturer  into  the  federal  courts.   Additionally,  he  was 
always  ready  to  answer  questions,  particularly  from  embryonic 
attorneys,  but  also  telling  them  what  they  should  do  next  and 
what  they  should  watch  out  for.   Paul  was  one  of  those  real 
gentlemen  who  would  always  go  out  of  his  way  to  be  helpful. 
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Some  Cases 


Marshall:   Now,  where  did  you  want  to  turn? 

Hicke:      I  wonder  if  we  could  switch  now  to  some  of  the  work  that  you 

did  in  the  early  1930s.   I  believe  you  said  you  were  on  a  case 
that  came  up  in  1932:   Coombes  v.  Getz.*  Perhaps  you  could 
tell  us  something  about  that. 

Marshall:   Yes.   I  went  immediately  from  working  on  Witwer  v.  Lloyd, 

which  I've  talked  about  already,  to  working  on  Coombes  v.  Getz 
under  Eugene  Prince.   He  was  writing  a  brief  in  the  United 
States  Supreme  Court  for  Mr.  Alfred  Sutro,  who  was  going  to 
argue  it.   The  time  constraint  was  severe.   I  know  at  that 
time  Gene  Prince  worked  until  1  or  2  or  3  a.m.  on  it,  and  I 
worked  with  him.   Unhappily,  I  didn't  share  his  prerogative  of 
being  able  to  sleep  a  little  later;  I  had  to  be  down  to  the 
office  at  8:30  the  next  morning,  come  what  may,  and  I  was. 

Mainly,  my  work  in  that  case  was  working  on  the  authori 
ties,  gathering  authorities  for  every  point  that  Gene  wanted 
to  make,  and  helping  to  the  extent  I  could  in  the  writing  of 
the  brief.   The  case  involved  stockholders'  liability  and  the 
effect  of  the  so-called  reserve  power  clause  in  the  statute. 

At  that  time,  the  California  law  contained  one  statute 
that  said  the  state  had  reserved  the  power  to  alter,  amend,  or 
repeal  any  statute.   There  was  a  statute  on  the  books  that 
created  a  stockholders'  liability  in  case  a  corporation  became 
bankrupt  and  couldn't  meet  its  debts.   The  creditors  argued 
that  their  rights  against  the  stockholders  became  vested  when 
the  debt  was  created.   The  statute  creating  the  liability  was 
repealed,  however,  before  the  creditors  sued  on  this  lia 
bility. 

It  was  argued  for  the  stockholders  that  this  statute  said 
that  the  state  had  reserved  the  power  to  alter,  amend,  or 
repeal  any  statute,  and  therefore  when  it  repealed  the  stock 
holders'  liability  statute,  the  liability  went  with  it.   So 
the  case,  in  effect,  came  down  to  the  question  of  whether  this 
reserve  power  was  a  part  of  the  contract  or  whether  the 
alleged  vesting  of  the  rights  before  the  repeal  overrode  any 
effect  of  the  reserve  power. 


Coombes  v.  Getz  (1932)  285  U.S.  434. 
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We  represented  the  stockholders,  and  the  case  was  lost  in 
the  Supreme  Court  when  the  Court,  on  a  six-to-three  vote,  held 
that  the  creditors'  rights  had  indeed  vested  in  such  a  way  as 
to  supervene  the  reserve  power  and  the  repeal  of  the  statute. 
Justice  [George]  Sutherland  wrote  the  opinion  in  his  wonderful 
way  of  writing  extremely  lucid,  well-organized,  readable  opin 
ions,  and  made  that  point  that  I  just  mentioned.   The  dissent 
was  [Justices]  [Harlan  Fiske]  Stone,  [Louis  D.]  Brandeis,  and 
[Benjamin  N.]  Cardozo,  the  three  real  big  guns  on  that  court, 
and  Cardozo  wrote  a  dissenting  opinion,  which  Gene  Prince 
always  called  a  jewel,  but  it  was  outvoted. 

There  is  one  sequel  to  that  case,  and  it  stands  out  in  my 
mind,  and  that  is  that  I  relied  upon  the  majority  opinion  in 
the  bank  stockholders'  liability  case  of  Rainey  v.  Michel.* 
That  was  the  first  case  I  argued  in  the  state  court  of  appeal, 
which  was  when  I  was  barely  three  years  out  of  law  school.   We 
weren't  directly  in  that  case  at  the  start,  but  we  were  repre 
senting  the  McAllister  family  in  the  matter  of  the  Colusa 
Bank.   The  McAllister  brothers  were  three:   Elliot,  who  was 
the  chairman  of  the  Bank  of  California;  Breck,  who  was  a 
lawyer  and  very  closely  associated  with  our  office;  and 
Decker,  who  was  the  president  of  Pacific  Scientific  Company. 
They  are  the  descendants  of  Hall  McAllister,  whose  statue 
stands  on  McAllister  Street  near  the  City  Hall. 

Elliot's  family  had  invested  quite  heavily  in  the  Bank  of 
Colusa,  which  fell  on  hard  times  during  the  Depression  and 
eventually  went  under.   Its  creditors  sued  the  bank  stock 
holders  under  a  relatively  recent  statute  that  meant,  in 
effect,  the  McAllister  family  had  to  make  up  all  the  debts  of 
the  bank.   We  took  the  position,  however,  that  the  Bank  Stock 
holders  Liability  Act  could  not  be  imposed  as  regards  pre 
existing  debts. 

Our  case  was  appealed  eventually  to  the  court  of  appeal 
in  Fresno,  and  there  I  argued  against  Theodore  Roche,  who  was 
a  very  famous  lawyer  in  his  day. 

He  was  a  member  of  the  firm  of  Sullivan,  Roche,  Johnson  & 
Barry,  composed,  first,  of  Matt  Sullivan,  who  was  a  potent 
political  force  of  his  time;  then  Theodore  Roche;  and  the 
next,  Senator  Hiram  Johnson.   Roche  was  a  short  man,  a  little 
stout,  with  a  very  commanding  presence  and  a  very  high  reputa 
tion  in  the  courts  of  this  state. 


*    Edward  Rainey,  Superintendent  of  Banks ,  etc,  v.  Herman 
Michel  (1936)  6  Cal.2d  259. 
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At  any  rate,  we  argued  the  case  down  in  the  district 
court  of  appeal  in  Fresno.   I  had  driven  down  with  my  wife. 
After  the  argument  was  over,  I  offered  Mr.  Roche  a  ride  with 
us,  with  the  result  that  all  the  way  back  to  San  Francisco, 
for  some  four  hours,  he  regaled  us  with  fascinating  stories  of 
his  early  law  practice  in  San  Francisco. 

We  won  the  case  in  Fresno,  but  then  found  that  there  was 
another  case  coming  up  from  Los  Angeles  to  the  California 
Supreme  Court.   I  got  in  touch  immediately  with  the  attorney 
for  the  stockholders  in  that  case  and  asked  that  we  be  per 
mitted  to  follow  it  and  probably  appear  as  amicus  curiae.   I 
was  very  disappointed  with  the  briefing  that  Mr.  [Ivan] 
McDaniel  had  done  for  his  clients,  because  he  had  argued  a  lot 
of  points  that  I  thought  were  unsound,  while  any  reference  to 
our  point  of  the  application  of  the  law  to  pre-existing  debts 
was  ignored. 

I  came  into  the  case  as  amicus  curiae,  and  I  won  from 
Mr.  McDaniel  permission  to  share  half  his  argument  time.   The 
day  before  the  argument  came  on  the  calendar  in  Los  Angeles,  I 
had  argued  a  case,  my  first  case  in  the  United  States  Court  of 
Appeals  in  San  Francisco,  and  so  had  to  take  the  [Southern 
Pacific]  Lark  down  that  night  and  appear  in  the  Supreme  Court 
the  next  day.   Now  my  opponent  was  no  longer  Teddy  Roche  but 
was  Senator  Hiram  Johnson,  the  silver-tongued  senator  from 
California,  famous  for  his  speaking  ability. 

At  any  rate,  by  prearrangement,  I  was  permitted  to  have 
half  of  Mr.  McDaniel 's  time,  and  I  concentrated  entirely  upon 
our  position  that  the  statute  could  not  be  applied  to  pre 
existing  debts.   The  Supreme  Court  ultimately  decided  the  case 
against  the  shareholders,  all  the  way  through  up  to  our  point 
of  the  pre-existing  debts,  and  then  determined  that  point  our 
way,  so  it  preserved  for  the  McAllisters  all  of  their  position 
in  the  Colusa  Bank  case. 

I  cannot  resist,  somewhat  immodestly,  adding  one  point, 
which  made  me  really  very  proud.   I  met  Felix  Smith  on  the 
platform  of  the  Lark  that  night  on  my  return  home,  and  he  said 
that  he'd  heard  about  the  case  from  Max  Felix,  of  Lawler, 
Felix  &  Hall.   Max  had  said  he'd  been  in  the  court  that 
morning  and  heard  the  argument,  and  said,  "You  were  good;  you 
put  it  all  over  the  senator."  Well,  with  that  I  think  I  will 
end  my  discourse  on  Rainey  v.  Michel. 
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III  PACIFIC  TELEPHONE  AND  TELEGRAPH  COMPANY:   A  MAJOR  CLIENT 
[Interview  continued:   August  26,  1986]## 

Franchise  Cases 


Marshall:   After  Rainey  v.  Michel,  I  got  into  a  long  series  of  telephone 
franchise  cases.   The  reason  for  the  cases  was  that  an  early 
section  of  the  Civil  Code,  Section  536,  granted  to  wire  commu 
nication  companies  a  franchise  --  it  was  a  free  franchise  -- 
to  use  the  streets  for  their  lines  of  communication.   That 
applied,  for  example,  to  Western  Union  for  its  telegraph  and 
the  various  telephone  companies  for  their  telephone  lines. 

Of  course,  the  franchise  was  not  totally  free,  because  it 
was  given  in  return  for  the  obligation  to  serve,  but  it  was 
necessary  to  have  such  a  franchise  over  all  the  streets  of 
cities  and  counties  in  order  that  the  communication  companies 
in  those  early  days  should  not  be  held  up  by  the  local  author 
ities  for  exorbitant  payments  in  order  to  string  their  commu 
nication  lines  and  serve  the  public. 

Fairly  early  in  the  '30s,  the  County  of  Los  Angeles 
claimed  the  right  under  the  so-called  Broughton  Act  to  charge 
a  2  percent  franchise  fee  on  the  receipts  of  the  telephone 
company  in  the  county  areas.   The  telephone  company  contested, 
claiming  a  right  under  section  536.   This  came  up  in  Southern 
California,  and  at  that  time  the  early  stages  were  handled  by 
our  telephone  company  correspondents  down  there, 
Messrs.  Lawler,  Felix  &  Hall.   Now,  Mr.  Lawler  tried  the  case 
for  the  Southern  California  Telephone  Company,  which  was  the 
Pacific  Company's  subsidiary  in  the  Southern  California  area, 
and  he  won  the  case. 
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It  came  on  appeal  to  the  district  court  of  appeal  down 
there,  and  again  he  won  the  case.   In  so  doing,  however,  he'd 
written  a  brief  which  didn't  please  Felix  Smith  very  much, 
Felix  Smith  being  then  the  general  counsel  of  the  telephone 
company,  because  Mr.  Lawler  didn't  get  to  the  point  at  issue 
until  about  page  71  of  his  brief.   So  he  sent  me  down  there 
saying,  "You  write  the  briefs  but  don't  let  Oscar  Lawler  know 
it.    At  any  rate,  I  went  down  and  I  gave  the  appearance  of 
working  dirctly  under  Mr.  Lawler,  but  I  did  write  the  briefs 
when  the  Supreme  Court  took  the  case  over  on  the  county's 
petition  for  hearing.* 

So  I  wrote  two  briefs  in  the  Supreme  Court  at  the  outset. 
Then  the  Court,  after  holding  the  case  for  about  four  months 
without  deciding  it,  suddenly  issued  to  the  parties  a  series 
of  four  questions.   Really  they  were  loaded  questions  against 
the  telephone  company's  position.   They  were  drawn  by  someone 
very  cleverly  to  make  it  very  difficult  for  the  telephone  com 
pany  to  answer  them. 

Again  I  wrote  an  initial  brief  in  answer  to  the  questions 
and  then  a  reply  brief  to  the  county's  brief.   Several  months 
more  went  by,  and  this  time  the  Supreme  Court  came  out  with 
another  series  of  six  questions,  which  were  a  little  worse 
than  the  first  four.   Again  it  was  a  matter  of  writing  briefs 
and  I  wrote  two  more:   again  an  opening  brief  and  a  reply. 

So  all  in  all,  I  wrote  six  briefs  in  that  case  in  the 
Supreme  Court.   Ultimately  the  Supreme  Court  came  out  with  a 
decision  in  our  favor.   Afterwards  the  chief  justice,  Phil 
Gibson,  told  Mr.  Lawler,  who  was  a  good  friend,  that  the  first 
vote  had  gone  six  to  one  against  the  telephone  company. 
Gibson  wouldn't  allow  that  to  happen.   He  ordered  some  more 
questions  which  were,  of  course,  drawn  by  the  opposing  judges; 
as  I  said,  they  were  nasty  questions,  as  loaded  as  questions 
could  be. 

Sort  of  the  "Do  you  still  beat  your  wife?"  variety? 
Yes.   They  were  pretty  much  that  type. 

And  then,  of  course,  we  came  back  with  more  answers,  and 
eventually,  as  the  chief  justice  confessed,  the  vote  was  six 
to  one  in  favor  of  the  telephone  company.   I  talked  to  Phil 


*    County  of  Los  Angeles  v.  Southern  California  Telephone 
(1948)  32  Cal.2d  378. 
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Gibson  long  after  that,  and  I  mentioned  the  case  briefly.   He 
said,  "Well,  all  those  years!  --  we  couldn't  let  that  go  by," 
referring  to  the  fact  that  for  forty  years  or  so  the  telephone 
company  had  operated  under  the  franchise  granted  by  Sec 
tion  536  and  nobody  had  found  any  fault  with  it. 

Another  thing  --  I  thought  I'd  made  absolutely  the 
greatest  discovery  in  the  world  to  win  the  case,  because  the 
claim  of  the  opposition  was  that  the  Broughton  Act,  the  one 
which  allowed  the  cities  to  charge  for  the  franchise,  was 
enacted  a  few  days  after  Section  536  (the  so-called  free  fran 
chise),  and  therefore  repealed  Section  536  by  implication. 
And  in  the  course  of  my  research  I  discovered,  to  my  amaze 
ment,  that  the  legislature  had  actually  passed  Section  536 
some  time  after,  maybe  two  weeks  after  it  passed  the  Broughton 
Act.   Therefore  its  intention  could  not  have  been  by  the 
Broughton  Act  to  repeal  Section  536. 

With  great  glee  I  wrote  that  fact  into  our  brief.   The 
Supreme  Court  made  short  work  of  it.   In  just  a  footnote  the 
Supreme  Court  said  that  the  last  official  act  in  the  enactment 
of  a  statute  was  the  governor's  signature  and  that  controlled. 
Sometime  later  at  a  State  Bar  meeting  in  Santa  Barbara,  during 
one  of  the  usual  cocktail  parties,  Phil  Gibson  buttonholed  me 
and  led  me  aside  over  the  lawn  and  said,  "Francis,  I  suppose 
you  didn't  like  that  footnote?"  And  I  said  [quiet  chuckle], 
"I  certainly  didn't,  not  a  bit,"  and  he  said,  "Well,  I  want  to 
tell  you  something  about  the  facts  of  life.   Up  in  Sacramento 
it  often  happens  that  there  is  a  real  mix-up,  a  real  confusion 
as  to  which  of  two  statutes  passed  in  the  same  legislature 
should  really  be  the  controlling  one,  and  the  judicial  council 
has  to  look  at  those  statutes  carefully  and  then  advise  the 
governor  in  what  order  he  should  sign  them  so  as  to  make  the 
last  the  more  effective  one,  the  one  which  they  thought  was 
the  better  law.   And  that  was  done  here  and  that  is  what  is 
usually  done;  it  has  to  be  done  in  order  to  keep  the  statutes 
really  working  straight."  Well,  that  was  the  end  of  that  con 
ference,   [quiet  chuckle]   I  didn't  like  it  but  I  had  to 
accept  it. 

Oh,  one  other  footnote  to  the  County  of  Los  Angeles  case. 
Sometime  afterward,  John  Shenk,  who  was  perhaps  the  leading 
lawyer  on  the  Supreme  Court  at  that  time,  met  Mr.  Lawler  and 
said  to  him,  "Well,  Oscar,  you  made  me  do  something  that 
nobody  has  ever  made  me  do  before.   You  made  me  change  my 
mind." 

Well,  that's  so  much  for  the  so-called  county  case. 
There  were  some  other  cases  that  came  up  afterwards  of  minor 


Hicke: 
Marshall: 


69 

importance,  just  a  matter  of  intention  --  legislative 
intention  --  and  those  I  don't  need  to  mention.   But  there  was 
one  big  case  that  followed  and  that's  what  we  called  the 
"City"  case  --  City  and  County  of  San  Francisco  --  which  then 
attempted  to  levy  a  franchise  tax  upon  the  telephone  company, 
claiming  that  it  had  the  right  to  do  so  in  the  exercise  of  its 
power  over  municipal  affairs,  which,  of  course,  are  exempted 
from  the  general  laws  and  therefore  presumably  from  Sec 
tion  536.-1'  However,  after  a  long  battle  in  that  case  which 
went  to  the  Supreme  Court  -- 

This  is  the  California  Supreme  Court? 

California  Supreme  Court  --  the  telephone  company  again  pre 
vailed.   Noble  Gregory  wrote  most  of  the  brief  in  that  case  -- 
briefs  I  should  say  --  and  I  did  some  polishing  work  at  the 
end.   Jack  Sutro  argued  it  at  that  time,  having  come  back  from 
the  wars  and  resumed  the  position  of  general  counsel  of  the 
telephone  company.   There  was  no  contest  in  the  Supreme  Court. 
The  Court  had  no  hesitation  in  claiming  that  the  organization 
and  operation  of  a  state-wide  communication  system  was  not  a 
municipal  affair  of  the  City  and  County  of  San  Francisco  and 
could  not  control  the  general  law  of  Section  536. 


Public  Utilities  Commission 


Marshall:   During  all  of  this  time  I  was  quite  heavily  engaged  in  battles 
with  the  Public  Utilities  Commission  on  behalf  of  the  tele 
phone  company.   I  need  not  go  into  the  details  of  those, 
because  they  had  no  earth-shaking  importance  so  far  as  the  law 
of  California  was  concerned.   Suffice  it  to  say  that  they 
involved  a  real  hostility  between  the  Public  Utilities  Commis 
sion,  particularly  the  staff,  and  the  Pacific  Telephone  Com 
pany,  largely  because  the  Pacific  Telephone  Company  was  so 
much  under  the  dominant  control  of  the  AT&T,  which  the  Public 
Utilities  Commission  would  love  to  have  regulated  and  didn't 
have  the  authority  to  do  so. 

So  there  was  a  running  battle  which  involved  many  cases 
before  the  Public  Utilities  Commission,  sometimes  going  up  to 
the  Supreme  Court,  in  which  the  Public  Utilities  Commission 


*    The  Pacific  Telephone  and  Telegraph  Company  v.  City  and 
County  of  San  Francisco  (1959)  51  Cal.2d  766. 
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practically  always  prevailed.   Nevertheless  it  involved 
trials,  real  trials,  of  great  consequence  in  which  the  opposi 
tion,  usually  engineered  by  various  cities  headed  by  the  City 
of  Los  Angeles,  brought  to  the  fray  some  heavyweight  expert 
witnesses  who  made  a  living  by  testifying  around  the  country 
opposing  Bell  System  companies  in  the  various  state  public 
utilities  commissions.   That  meant  a  great  deal  of  work  of 
cross-examination  and  preparing  for  cross-examination  of 
expert  witnesses  of  some  considerable  caliber.   It  took  a 
great  deal  of  my  time.   It  took  a  tremendous  amount  of  prepa 
ration  and  confirmed  me  in  the  belief  that  one  couldn't  pre 
vail  in  cross-examination  until  his  study  put  him  in  a  posi 
tion  of  knowing  more  about  the  issue  than  the  expert  he  was 
cross-examining. 


What  would  these  issues  be? 
telephone  lines,  or  what? 


Very  technical  matters  about 


Hicke: 


Mostly  very  technical  matters  about  financing.   The  lifeblood 
of  the  telephone  companies,  of  course,  is  the  rates  they  can 
charge  their  customers.   Those  rates  have  to  pay  all  the  costs 
of  service  and  have  something  left  over  in  order  to  attract 
new  capital:   both  stock  and  bond  capital. 

Therefore,  a  lot  of  the  issues  hung  on  those  matters. 
Other  issues  hung  upon  the  payments  to  the  American  company, 
the  parent  company,  for  its  technical  assistance. 

Well,  be  that  as  it  may,  those  cases,  while  they  occupied 
much  of  my  time  and  career  at  the  time,  did  not  have  much 
effect  upon  either  the  law  of  California  or  upon  its  history. 

Actually,  of  course,  commissions  come  and  go,  even  though 
the  staff  of  the  commissions  claim  to  be  the  real  powers  that 
be,  because  commissioners  would  come  and  go  faster  than  the 
staff.   Nevertheless,  the  Reaper  takes  his  toll  of  staff  mem 
bers  too,  and  their  change  is  sometimes  for  the  better.   But 
so  much  for  that  matter  of  commission  work.   It  was  heavy  and 
demanding. 

One  case  that  I  tried  occupied  107  trial  days,  stretched 
over  a  period  of  four  years,  with  long  recesses  in  between, 
and  during  that  time  I  was  able  to  handle  a  great  many  other 
cases  in  my  real  calling  of  appellate  lawyer. 

Can  you  tell  me  about  your  typical  day  in  cross-examining  a 
witness,  and  what  kind  of  preparation  you  made? 
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Marshall:   If  I  was  engaged  in  the  heavy  work  of  cross-examining  on  tech 
nical  matters,  typically  I  would  get  up  before  5  o'clock  in 
the  morning  and  set  to  work  planning  the  day:   where  I  would 
put  emphasis,  where  I  would  bore  down,  what  I  needed  to  know, 
what  I  needed  to  have  in  mind,  and  so  forth.   Then  into  court 
or  commission  at  10  o'clock  in  the  morning  through  until  12:15 
or  so,  back  at  2  or  even  1:30,  and  on  again  until  4:30,  some 
times  up  to  5  o'clock.   It  was  a  heavy  day  of  keeping  one's 
mind  to  the  matter  of  the  many  issues  at  hand,  trying  to  keep 
exactly  in  mind  the  wording  of  the  sentence  that  had  just  been 
stated  by  a  witness  or  the  opposing  lawyers,  and  framing  my 
own  questions  exactly,  all  at  the  same  time,  and  also  thinking 
ahead  to  where  I  was  going. 

Hicke:     Did  you  also  have  to  be  prepared  to  change  directions  if  a 
witness  said  something  unexpected? 

Marshall:   Absolutely.   And,  of  course,  usually  those  things  gave  great 
openings  to  take  that  new  direction  and  show  where  that  wit 
ness  thought  he  was  going  and  wasn't  going  to  get  anywhere 
with  it.   But  it  was  fun,  although  it  was  demanding.   It  gave 
a  great  deal  of  satisfaction  at  the  end  of  the  day  to  feel 
that  one  had  really  accomplished  something. 


Wartime 


Marshall:   Well,  shall  I  go  into  some  other  cases  then? 
Hicke:     All  right.   That  would  be  fine. 

Marshall:   World  War  II  had  interrupted  the  series  of  franchise  cases  and 
also  interrupted  the  relations  of  the  telephone  company  with 
the  Public  Utilities  Commission.   During  that  time,  I  was  left 
behind,  and  I  took  over  the  work  which  we  were  doing  directly 
for  the  telephone  company  in  all  phases  of  its  legal  problems. 
Sam  Wright  had  been  doing  this  work  at  the  time  under  Alfred 
Sutro.   When  Alfred  Sutro  died,  Felix  Smith  became  the  general 
counsel  for  the  telephone  company,  but  even  before  Alfred 
Sutro  died  he  became  incapacitated  by  his  last  illness  for  a 
couple  of  years  at  least.   But  at  any  rate,  World  War  II 
caused  a  great  upheaval  in  the  firm. 

We  had  grown  to  something  barely  over  forty  lawyers,  and 
all  of  a  sudden  we  were  down  to  just  a  few  more  than  twenty; 
maybe  twenty-three  or  twenty-four  lawyers.   During  that  time 
also  a  great  tradition  was  broken,  because  the  firm,  during 


72 


Hicke: 
Marshall: 


Hicke: 
Marshall 


Hicke: 


Marshall: 


that  time,  had  either  one  or  two  women  lawyers  on  its  staff  as 
temporaries  to  fill  in  the  space  left  by  people  who  went  to 
war.   The  war  took  away  Gene  Bennett,  who  was  a  colonel  in  the 
reserve  and  went  off  to  war  under  [General  Joseph  W.]  Still- 
well  and  wound  up  in  China  until  dysentery  put  him  out  of  the 
army  service  entirely.   Gene  Prince  was,  in  effect,  drafted  by 
the  Chemical  Warfare  Division,  first  as  its  attorney  for  its 
western  division  and  then,  actually,  as  its  commander  of  the 
western  division.   Jack  Sutro  went  back  into  the  Navy,  eventu 
ally  winding  up  as  a  commander.   Sam  Wright  who,  as  I  started 
to  say,  had  been  doing  the  telephone  company  work,  went  back 
into  the  Navy  also.   That  left  the  telephone  company  with 
nobody  to  do  its  regular  work,  nobody  of  any  experience  in 
that  matter  at  all. 

I  had  the  experience,  because  I  was  very  familiar  with 
the  telephone  company  operations  by  that  time,  and  therefore, 
having  had  to  give  up  proffered  commissions  in  both  the  Navy 
and  the  Marines  because  of  a  health  problem,  I  got  an  office 
over  in  the  telephone  company  building,  keeping  my  own  office 
in  the  Standard  Oil  Company  building  however.   I  spent  perhaps 
ten  or  eleven  hours  a  day  over  at  the  telephone  company  for 
all  five  regular  working  days  plus  most  of  Saturday  and  often 
some  of  Sunday.   For  four  years  I  was  never  able  to  take  a 
vacation  at  all,  and  I  worked  six  days  of  almost  every  week, 
and  sometimes  seven.   But  then  it  might  have  been  better  than 
getting  killed  in  Europe. 

How  did  your  family  react  to  your  being  gone  all  the  time? 

Well,  I  can't  really  say  that  at  firsthand.   I  think  it  was 
just  a  matter  of  being  glad  that  I  wasn't  on  the  firing  line 
and  that  I  was  able  to  come  home,  even  though  my  regular 
transportation  home  was  the  one  late  train  at  10:30  p.m.  back 
to  Palo  Alto. 

That  was  a  long  commute,  too. 

Yes.   And  even  on  that  commute  it  was  a  matter  of  standing 
most  of  the  way  because  the  trains  were  so  crowded.   During 
the  war  years,  an  eight-  or  nine-car  train  would  be  cut  down 
to  two  cars,  because  all  the  rest  of  the  cars  had  gone  to  war. 

I  guess  during  wartime  your  expectations  aren't  the  same  for 
anything  as  they  might  be  otherwise. 

Not  at  all.   Not  at  all.   We  were  just  lucky  to  get  through. 
And  happily,  all  of  our  people  did. 
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At  any  rate,  that  time  was  when  I  became  all  of  a  sudden 
an  office  lawyer  rather  than  a  court  lawyer.   And  all  during 
that  time  I  tried  just  one  case  and  I  handled  just  one  case  on 
appeal,  because  the  litigation  also  had  gone  to  war.   [quiet 
chuckle]  People  just  weren't  fighting  their  problems  out  in 
court . 

Hicke:     That's  interesting.   Why  would  that  have  made  a  difference? 

Marshall:   They  just  felt  there  wasn't  time  to  be  bothered.   There  were 
more  important  things  to  be  done  that  needed  doing. 

So  that  was  a  completely  different  phase  in  my  own  life, 
but  I  don't  want  to  make  anything  particular  of  it,  because 
this  isn't  California  history.   This  is  just  a  personal  affair 
which  affected  me  alone.   It  did  teach  me  a  great  deal  more 
about  the  telephone  company  than  I  ever  thought  there  was  to 
know.   [both  chuckle]   But  that  was  of  chief  importance  to  me. 


Postwar  Litigation 


Brock  v.  Hall 


Marshall:   At  any  rate,  after  the  war  I  went  back  to  mostly  litigation 
matters  and  again  primarily  appellate  matters,  and  I  handled 
several  cases  of  some  varying  degrees  of  importance. 

One  that  I  might  mention  is  the  case  of  Brock  v.  Hall.* 
That  case  had  a  rather  interesting  history.   The  "Hall"  was 
the  [Elbert]  Hall  of  Hall  Scott  Motor  Company,  which  made 
motors  for  all  sorts  of  things  other  than  automobiles;  power 
boats  and  so  forth.   A  very  successful  company.   Scott  had  had 
a  trust  for  his  children  including  a  provision  that  if  any  of 
the  children  died  unmarried,  his  or  her  share  should  go  to  the 
others.   Somehow  or  other  Hall  borrowed  that  trust  idea, 
thinking  it  was  a  great  idea  and  he'd  like  to  do  it  for  his 
own  children.   But  strangely,  he  changed  the  expression 
"unmarried"  to  the  expression  "never  having  married." 


Mildred  Hall  Brock  v.  Elbert  J.  Hall  (1949)  33  Cal.2d 
885. 


Hicke: 


Marshall: 


Hicke: 


Marshall: 


74 

One  of  Hall's  two  daughters  died  unmarried,  but  she 
didn't  die  "never  having  married"  because  she  had  married  and 
had  been  divorced  and  she  left  a  child.   The  surviving  sister 
then  stepped  in  and  claimed  all  of  the  deceased  daughter's 
share.   It  became  a  question  of  applying  the  terms  of  a  living 
trust,  since  Hall  was  then  still  alive,  but  he  was  then  a  very 
old  man. 

We  represented  Hall  against  the  surviving  daughter.   She 
was  represented  by  Lloyd  Dinkelspiel,  who  was  in  all  respects 
a  highly  upright  and  ethical  lawyer.   The  question  was  whether 
a  gift  to  the  living  daughter  could  be  implied  from  the  terms 
of  the  trust,  since  there  was  no  provision  which  would  give 
the  deceased  daughter's  share  directly  to  the  surviving 
daughter.   It  was  a  question  as  to  whether  to  apply  that 
"never  having  married,"  since  the  deceased  daughter  had  actu 
ally  married. 

There  was  no  question  that  the  granddaughter  or  grandchild 
would  get  anything? 

Well,  the  thing  was  that  if  the  surviving  daughter  got  the 
money  then  the  granddaughter  would  be  out.   So  we  were  very 
anxious  to  protect  that  granddaughter's  rights,  particularly 
since  the  financial  record  of  the  surviving  daughter  was  not 
very  good. 

It  was  all  really  a  case  of  documentary  evidence,  since 
we  weren't  allowed  to  bring  in  the  condition  of  the  surviving 
daughter  and  we  didn't  want  to  have  Mr.  Hall  testify  for  fear 
of  whatever  he  might  say,  since  he  was  not  mentally  predic 
table  at  the  time.   At  any  rate,  it  went  through  the  court  of 
appeal  and  up  to  the  Supreme  Court  on  a  hearing.   I  had  a 
great  fear  of  a  question  that  they  might  ask,  "Well,  why  don't 
you  just  call  Mr.  Hall  and  ask  him  what  he  meant  in  that 
situation?"  And  after  long  stewing  over  this  with  Noble  Gre 
gory,  who  was  assisting  me  on  the  case,  we  had  it  all  planned 
that  if  that  question  would  be  asked,  we  would  simply  say  that 
he  couldn't  know  what  he  meant  in  that  situation  because  he 
didn't  think  of  it  at  the  time. 


Would  that  change  anything  anyway? 
go  by  the  terms  of  the  will? 


Wouldn't  you  still  have  to 


Well,  that  would  be  our  position,  yes,  but  it  was  a  matter  of 
interpretation  of  those  terms.   So  if  they  could  get  in  some 
evidence  that  he  intended  something  different  from  what  we 
said  he  intended,  why  we'd  be  in  some  kind  of  trouble.   But  I 
used  to  wake  up  in  the  morning,  in  the  early  hours,  just 
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hearing^Chief  Justice  Gibson  say,  "Well,  Mr.  Marshall,  why 
shouldn't  we  just  call  Mr.  Hall  and  ask  him  what  he  meant?" 
And  by  that  time  I  was  loaded  and  ready  to  say,  "Well,  he 
couldn't  testify  as  to  what  he  meant  because  he  didn't  think 
of  the  situation." 

Actually,  when  I  stepped  up  to  the  rostrum  the  first 
thing  I  heard  was  Chief  Justice  Gibson  saying,  "Mr.  Marshall, 
why  shouldn't  we  just  call  Mr.  Hall  and  ask  him  what  he 
meant?"   [subdued  chuckle]   And  without  any  hesitation,  I  gave 
the  prepared  answer  and  he  nodded  his  head  and  we  went  on. 
[both  laugh] 

Be  prepared. 

It's  well  to  be  prepared. 

But  to  my  disappointment  in  that  case,  the  Supreme  Court 
refused  to  go  along  with  the  section  of  the  Civil  Code  which 
said  that  the  office  of  the  court  is  not  to  ignore  what  is 
there  or  add  what  is  not  there,  but  is  to  go  by  the  words.   I 
would  like  to  stop  for  now  and  look  up  the  exact  wording  for 
next  time. 

That's  fine. 


[Interview  continued:   August  29,  1986 ]## 


Hicke:     Do  you  want  to  begin  by  reading  what  you  wanted  to  quote? 
Marshall:   Yes,  I'll  start  out  with  the  office  of  the  judge  --  quoted. 

"The  office  of  the  judge  is  simply  to  ascertain  and 
declare  what  is  in  terms  or  in  substance  contained  thereon, 
not  to  insert  what  has  been  omitted."  That  is  Code  of  Civil 
Procedure,  Section  1858. 

Three  judges  of  the  court  sided  with  Chief  Justice 
Gibson,  who  wrote  an  opinion  saying  that  looking  at  the  whole 
trust,  Mr.  Hall  meant  in  such  a  situation  to  give  the  share  of 
the  deceased  sister  to  a  survivor.   Three  judges,  led  by  Jus 
tice  [Douglas]  Edmonds,  stuck  with  the  literal  terms  of  the 
Code  of  Civil  Procedure  and  declared  that  it  was  not  proper 
for  the  court  to  insert  a  provision  to  cover  a  situation  that 
the  trustor  had  not  thought  of. 
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There  was  a  happy  conclusion  to  that  case,  however, 
because  Mrs.  Brock's  attorneys  persuaded  her  to  put  that 
share,  or  90  percent  of  it  as  I  understood,  into  a  trust  for 
the  child,  so  she  did  not  afterwards  deprive  the  child  of  a 
security  that  Mr.  Hall  might  well  have  intended  when  he  made 
up  the  living  trust  in  the  first  place.   The  great  importance 
of  the  case  was  that  for  the  first  time,  the  Supreme  Court 
held  that  a  living  trust  could  be  interpreted  by  the  Court  in 
such  a  way  as  to  add  a  provision  to  take  care  of  a  mental 
omission  by  the  trustor. 

Before  that,  the  law  was  clear  that  in  testamentary 
trusts  where  the  trustor  was  no  longer  available  to  correct  a 
mistake  or  to  fill  up  a  gap,  the  court  was  quite  liberal  in 
imagining  what  the  intent  of  the  trustor  would  have  been  had 
he  confronted  the  situation  that  actually  occurred.   In  the 
case  of  a  living  trust,  that  necessity  did  not  lie,  because 
with  the  trustor  being  alive,  if  it  was  later  called  to  his 
attention  that  he'd  left  something  out  and  the  court  had 
applied  the  doctrine  of  resulting  trust  as  had  been  the  law, 
then  the  share  covered  by  the  omission  would  go  back  to  the 
trustor  to  dispose  of  as  he  then  intended. 

However,  the  Supreme  Court  changed  the  law  as  declared  in 
earlier  cases  and  now  we  have  the  doctrine  that  a  resulting 
trust  is  not  necessary  even  in  the  case  of  an  intervivos 
trust.   It  was  an  important  landmark  of  the  law. 


Reynolds  v.  Standard  Oil  Company  of  California 

Marshall:   I'd  like  to  talk  about  one  or  two  other  cases  if  I  may. 
Hicke:     Please  do. 

Marshall:   There  comes  to  mind  particularly  the  case  of  Reynolds  v. 

Standard  Oil  Co.,*  which  was  not  a  great  turning  point  of  the 
law,  but  a  hard- fought  battle  to  preserve  the  law  as  the  law 
was  intended  to  be. 


*    Charlotte  Browne  Reynolds  v.  Standard  Oil  Company  of 
California  (1960)  54  Cal.2d  669. 
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A  man  named  Reynolds  left  his  wife  and  went  over  to  Saudi 
Arabia  with  Aramco,  as  I  remember.   The  wife  got  a  divorce, 
and  in  the  divorce  decree  the  court  held  that  the  community 
property  belonged  half  to  her  and  that  it  should  be  delivered 
up  to  her.   The  half  of  the  community  property  consisted  of 
some  cash  and  some  shares  in  several  corporations,  including 
Standard  Oil  Company  of  California.   The  court  in  the  divorce 
decree  ordered  that  the  shares  of  the  various  corporations 
should  be  turned  over  to  Mrs.  Reynolds.   In  the  meantime,  the 
corporations  were  apparently  enjoined  by  the  decree  not  to 
dispose  of  the  stock  otherwise  and  to  deliver  the  shares  or 
equivalent  shares  to  Mrs.  Reynolds. 

The  problem  there  was  that  the  statutory  law  said  that 
shares  of  a  corporation  could  be  transferred  only  by  delivery 
of  the  share  certificates,  which  by  that  time  had  become  in 
the  financial  world  about  as  transferable  as  bank  notes. 
Mr.  Reynolds  did  not  offer  to  deliver  the  certificates  as 
ordered  by  the  court  and  there  was  no  jurisdictional  way  in 
which  he  could  be  compelled  to  do  so. 

Hicke:     Was  that  because  he  was  out  of  the  country? 

Marshall:   Yes.   So  Mrs.  Reynolds  then  sued  Standard  Oil  Company  and  the 
other  corporations  to  compel  the  issuance  and  delivery  of  the 
equivalent  number  of  shares.   Now  Standard  refused  to  do  so, 
because  obviously  it  would  have  created  an  over-issue  and 
would  certainly  have  very  much  confused  its  stock  records. 

Hicke:     Let  me  just  interject  a  question.  Did  Standard  Oil  have  the 

stocks,  or  were  these  certificates  which  Mr.  Reynolds  held? 

In  other  words,  could  Standard  Oil  have  delivered  them  if  they 
wanted  to? 

Marshall:   They  didn't  have  the  certificates.   Mr.  Reynolds  had  them, 
apparently  in  Saudi  Arabia. 

Hicke:     So  Standard  Oil  really  couldn't  have  delivered  any  stock? 

Marshall:   According  to  the  statute  it  could  not.   It  would  have  had  to 
issue  new  shares,  and  that,  as  I  say,  would  have  been  an 
illegal  overissue.   So  Standard  refused,  and  Mrs.  Reynolds 
sued  to  compel  Standard  and  the  other  corporations  to  issue 
the  equivalent  number  of  shares  to  Mrs.  Reynolds. 

The  court,  to  Standard's  surprise,  ordered  it  to  do  so. 
It  was  appealed  to  the  district  court  of  appeal,  and  the  dis 
trict  court  of  appeal  went  along  with  the  court  below, 
affirmed  the  judgment,  and  ordered  the  issuance  of  shares. 
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Hicke:     What  was  that  opinion  based  on? 

Marshall:   That  the  court  had  ordered  it  to  be  done  in  the  divorce  case, 
to  which  Standard  wasn't  a  party  [quiet  chuckle],  but  there 
was  therefore  an  order  that  it  be  done.   So  the  court  deter 
mined  that  there  was  a  legal  order  of  the  court  and  it  had  to 
be  obeyed. 

Hicke:     But  it  seems  to  me  that  since  the  court  would  have  ordered 

Mr.  Reynolds  to  turn  over  the  shares  to  Mrs.  Reynolds,  I  don't 
see  on  what  basis  they  could  have  ordered  Standard  Oil  to 
issue  new  shares. 

Marshall:   Neither  did  I. 
Hicke:     Okay. 

Marshall:   The  court  had,  in  the  divorce  case,  ordered  the  turnover  of 
the  certificates,  but  Mr.  Reynolds,  of  course,  was  not  about 
to  obey  that  order. 

Hicke:     That's  really  interesting. 

Marshall:   So  on  a  petition  for  hearing,  the  Supreme  Court  granted  the 
petition,  and  the  decisions  of  the  court  of  appeal  and  the 
lower  court  were  reversed  very  promptly.   I  think  the  court 
almost  broke  a  record  by  issuing  its  opinion  in  seventeen 
days . 

It  was  quite  a  bit  of  fun  arguing  that  case  in  the 
Supreme  Court,  because  obviously  the  court  was  so  committed  to 
reversing  the  court  below.   Anyway  that  was  a  case  which  was  a 
joy  to  have  and  to  be  able  to  overturn. 


Pacific  Mutual  Life  Insurance  Company 


Marshall:   Another  matter  comes  to  mind  which  is  rather  different  from 

the  usual  run  of  cases,  because  we  weren't  a  part  of  the  case, 
but  we  represented  a  party,  and  we  had  a  deep  interest  in  it 
and  effect  upon  it,  as  I  will  show.   That  evolved  out  of  the 
takeover  of  some  twenty- five  or  thirty  years  before  by  the 
Insurance  Commissioner  of  Pacific  Mutual  Life  Insurance  Com 
pany,  which  is  a  very  large  life  insurance  company  doing  busi 
ness  primarily  in  Los  Angeles. 
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We  were  not  their  attorneys,  but  we  became  involved  in 
the  matter  in  a  rather  peculiar  way.   Let  me  give  you  some 
background. 

In  the  first  place,  what  got  Pacific  Mutual  in  trouble 
was  its  great  idea  of  issuing  noncancellable  accident  poli 
cies.   In  other  words,  the  insurance  policy-holder,  no  matter 
what  happened  to  him,  could  not  have  that  policy  cancelled 
during  his  lifetime,  no  matter  how  bad  a  risk  he  had  become. 
Those  policies  were  an  instant  success,  and  Pacific  Mutual 
sold  a  lot  of  them.   Unhappily  its  actuarial  work  was  not  per 
fect,  and  it  soon  got  into  a  great  deal  of  trouble,  financial 
trouble,  and  the  Insurance  Commissioner  finally  declared  it  to 
be  insolvent  and  took  it  over. 

Hicke:     Was  that  caused  by  these  noncancellable  insurance  policies? 

Marshall:   Yes,  it  was.   It  got  in  over  its  head,  something  like  the  way 
so  many  banks  have  gotten  in  over  their  heads  right  now  by 
debts  which  were  poorly  secured  and  bad  risks. 

So  the  Insurance  Commissioner  set  up  a  new  corporation, 
which  I  might  call  the  New  Company,  the  same  name  but  a  new 
organization  which  took  over  the  assets  and  some,  but  not  all, 
of  the  risks  of  the  old  company.   That  decree  provided  that 
the  new  company  should  have  three  departments,  one  of  which 
would  be  the  accident  business,  one  the  life  business,  and 
I've  forgotten  exactly  what  the  third  was  right  now.   But  it 
was  put  on  its  feet  financially. 

The  unusual  provision  in  that  decree  was  that  a  mutuali- 
zation  committee  should  be  appointed  to  consider  the  feasi 
bility  of  mutualizing  the  company.   Although  it  had  "mutual" 
in  its  name,  it  was  not  really  a  mutual  company,  because  it 
was  owned  by  shareholders  and  not  by  the  policyholders. 

Hicke:     "Mutual"  then  refers  to  a  company  which  is  owned  by  its  own 
policyholders? 

Marshall:   Yes.   Its  own  shareholders  in  that  case  would  be  the  policy- 
holders,  not  outside  shareholders  who  are  just  investor  types. 

Hicke:     I  see. 

Marshall:   So  in  due  course,  the  company  asked  that  a  nominating  com 
mittee,  as  it  was  called,  should  be  created  consisting  of  the 
president  of  the  Life  Insurance  Association  of  America,  the 
president  of  Stanford  University,  and  the  provost  of  UCLA 
[University  of  California  at  Los  Angeles].   Those  three  met  as 


Hicke: 


80 

required  by  the  terms  of  the  decree  and  selected  a  price 
determination  committee,  consisting  of  Albert  J.  McAndless, 
president  of  Lincoln  National  Life  Insurance  Company,  Horace 
B.  Bassford,  vice  president  and  chief  actuary  of  Metropolitan 
Life  Insurance  Company  of  New  York;  Ray  0.  Murphy,  executive 
the  vice  president  and  chief  actuary  of  Equitable  Life 
Assurance  Society  of  New  York,  and  Alva  J.  Hettinger,  Jr.,  a 
partner  of  Lazard  Freres  &  Company. 

The  price  determination  committee  wanted  an  attorney 
unconnected  with  Pacific  Mutual  and  selected  Marshall  Madison 
as  that  attorney.   He  turned  the  thing  over  to  me.   It  was 
quite  foreign  to  my  ordinary  court  and  litigation  work,  but 
anyway  I  had  the  problem  of  writing  the  rautualization  report 
of  the  price  determination  committee  as  they  worked  out  the 
terms.   In  other  words,  I  was  simply  to  put  it  into  legal 
form.   That  went  on  over  a  couple  of  years,  but  at  the  end  of 
that  time  I  had  produced  a  form  of  a  mutual izat ion  scheme  or 
plan  which  satisfied  Marshall  Madison  and  also  satisfied  the 
price  determination  committee  and  the  company  itself. 

The  essence  of  that  plan  was  that  it  set  a  buy-out  price 
for  all  the  outstanding  shares.   There  was  a  great  holler  from 
the  shareholders  led  by  one  Col.  Neblett,  who  immediately 
brought  a  suit  against  the  Insurance  Commissioner.   He,  by  the 
way,  had  then  approved  the  mutualization  plan.   So 
Col.  Neblett  on  behalf  of  the  shareholders  sued  the  Commis 
sioner  and  the  company  and  a  number  of  officials. 

For  the  right  to  retain  their  shares? 


Marshall:   Yes.   To  declare  that  the  mutualization  plan  was  invalid  for  a 
number  of  reasons . 

We,  of  course,  were  not  the  attorneys  for  the  Commis 
sioner  or  for  Pacific  Mutual.   Pacific  Mutual  was  then  being 
represented  by  O'Melveny  &  Myers.   There  was  an  appearance  for 
McConnell,  the  Commissioner,  by  a  man  named  Peery  Price 
[looking  through  some  papers],  who  had  also  done  a  lot  of  work 
for  Pacific  Mutual  in  the  course  of  things.   He  was  kind  of  an 
in-house  lawyer,  although  he  was  not  directly  an  employee  of 
Pacific  Mutual. 

At  any  rate,  in  the  course  of  things,  George  Gose,  who 
had  become  the  general  counsel  for  Pacific  Mutual,  came  up  to 
see  me  several  times,  presumably  on  the  basis  that  I  had  actu 
ally  prepared  the  plan  which  was  under  attack  as  directed  by 
the  price  determination  committee.   But  he  wanted  to  be  sure 
that  the  defense  was  going  right.   He  told  me,  quite  to  my 
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astonishment,  that  the  attorney  representing  the  company  under 
O'Melveny  &  Myers  was  going  to  re-try  the  whole  issue  of  fair 
ness  of  the  price  and  of  the  plan  for  the  shareholders.   I  was 
startled  and  put  in  fear  by  that  idea,  because  in  my  way  of 
thinking,  the  defense  was  that  the  matter  had  by  law  come  into 
the  hands  of  the  Commissioner  of  Corporations,  and  unless 
there  was  some  fraud  or  arbitrary  action  on  his  part,  his 
determination  would  stand. 

The  defense  by  O'Melveny  &  Myers  went  along  in  the  way 
that  they  insisted  upon  and  they  re-tried  the  entire  issue  of 
fairness  of  the  plan. 

Hicke:     So  they  were  really  opening  the  whole  Pandora's  Box  again. 

Marshall:   They  certainly  did.   And  at  the  end  of  the  case,  the  judge 

wrote  quite  a  long  opinion  in  which  he  held  that  he  was  bound 
by  the  determination  of  the  Insurance  Commissioner,  not  having 
found  any  arbitrariness  or  capriciousness  on  his  part  and 
having  found  substantial  evidence  in  his  favor.   However,  at 
the  end  of  his  opinion  he  said  that  if,  however,  the  whole 
issue  of  fairness  had  been  before  him  ab  initio,  he  would  have 
held  the  other  way. 

Well,  the  case  went  up  to  the  Supreme  Court  of 
California,  and  there  was  a  dissent,  and  I've  forgotten  just 
how  the  lineup  came  out.   In  a  very  long  opinion,  the  court 
upheld  the  determination  of  the  lower  court  that  the  Insurance 
Commissioner's  decision  must  stand,  again  having  found  no 
arbitrariness  or  capriciousness  and  having  found  substantial 
evidence  to  support  it. 

The  dissent  was  even  longer  and  made  much  capital  of  the 
fact  that  the  court  had  said  that  if  the  whole  issue  had  been 
before  it  ab  initio,  it  would  have  gone  the  other  way.   But 
there  it  stood,  and  the  Supreme  Court  had  held  that  the  Insur 
ance  Commissioner's  order  would  stand.   The  mutualization  plan 
was  affirmed,  and  it  was  up  to  us  to  go  ahead. 

Col.  Neblett  immediately  petitioned  for  a  writ  of  certio- 
rari  to  the  United  States  Supreme  Court.   To  my  intense  sur 
prise,  Pacific  Mutual  then  hired  Covington  &  Burling  in 
Washington  to  handle  their  defense,  the  opposition  to  that 
petition  of  certiorari,  although  Asa  Call,  who  was  chairman  of 
the  board  of  Pacific  Mutual,  had,  to  our  understanding, 
inquired  around  Washington  for  a  United  States  Supreme  Court 
expert  and  got  the  word  that  he  had  one  in  his  backyard  in  the 
person  of  Francis  Kirkham.   Asa  came  up  to  see  Kirk  and  asked 
him  to  help  out.   Now  Kirk  was  very  busy  on  other  matters  and 
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turned  the  matter  over  to  me,  and  I  wrote  an  opposition  to  the 
petition  for  certiorari  which,  with  Kirk's  blessing,  confined 
our  opposition  to  the  point  that  the  matter  was  really  res 
judicata  by  the  original  decree  of  the  court,  which  approved 
the  plan  of  rehabilitation  which  included  the  scheme  for  an 
eventual  mutualization. 

Well,  George  came  up  to  see  me  two  or  three  times  and  I 
kept  repeating  the  same  theme,  but  eventually  Charles  Horsky 
of  Covington  &  Burling  came  out  to  Los  Angeles  to  write  the 
opposition  papers.   George  said  he  was  worried  about  that  and 
wanted  me  down  there  to  take  a  part  in  the  writing  of  the 
opposition.   I  did  go  down  and  found  the  conference  room  at 
O'Melveny  occupied  by  quite  a  number  of  attorneys,  including 
Charlie  Horsky.   I  was  briefly  introduced  and  offered  a  seat 
and  from  that  point  on  was  ignored.   Horsky  and  the  attorney 
for  O'Melveny,  whom  I  shall  not  name,  went  at  it  hammer  and 
tongs.   They  had  many  pages  already  written  and  they  were 
rewriting,  going  over,  editing  those  papers,  all,  I  might  say, 
on  the  basis  of  convincing  the  Supreme  Court  of  the  United 
States  that  the  mutualization  plan  was  fair. 

That  literally  horrified  me.   There  wasn't  a  single  word 
in  that  draft  of  opposition  about  res  judicata. 

They  weren't  even  answering  the  question,  it  seems  to  me. 

No.   Well,  as  the  day  dragged  on,  I  had  by  then  put  in  a  dis 
tress  telephone  call  to  Kirk  in  San  Francisco  to  tell  him  what 
they  were  doing,  and  he  called  Asa  Call  off  the  golf  course  to 
tell  him  what  they  were  doing  and  ask  him,  for  goodness  sake, 
to  see  if  I  wouldn't  be  listened  to. 

Eventually,  along  about  mid-afternoon,  they  suggested 
that  I  might  be  asked  for  an  opinion,  and  I  said,  "Well, 
where's  the  point  of  res  judicata?   It  must  be  mentioned  and 
made  a  strong  point."  They  finally  agreed  to  put  in  one  sen 
tence  that  after  all,  the  whole  was  res  judicata  in  the 
original  decree  of  the  Insurance  Commissioner  when  the  reha 
bilitation  plan  was  first  approved.   With  the  one  sentence  in 
there  I  said,  "Well,  that  looks  rather  lonesome.   It  ought  to 
have  a  heading  to  call  attention  to  it."  And  they  very  reluc 
tantly  agreed  to  make  it  a  point,  expand  the  sentence  into  a 
paragraph,  and  put  in  a  heading. 

The  Supreme  Court  denied  certiorari.   Sometime  afterward 
Asa  Call,  I  believe  it  was,  met  Charlie  Horsky  on  the  street 
in  Washington,  and  there  were  some  mutual  congratulations  on 
the  outcome  of  the  case.   Asa  brought  back  word  to  say  that 
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Charlie  had  said,  "Yes,  the  Supreme  Court  denied  certiorari 
all  right,  but  on  the  wrong  ground  --  they  said  it  was  res 
judicata. "   [both  laugh] 

Well,  that  was  an  example  of  a  matter  in  which  we  played 
a  large  part  but  never  appeared  in  any  of  the  reports  of  the 
case.   There  was  a  very  interesting  aftermath.   The  company, 
Pacific  Mutual,  felt  that  it  was  really  hamstrung  by  the  pro 
visions  of  the  mutualization  agreement  that  the  three  depart 
ments  must  be  retained.   In  order  to  get  out  from  under  that 
departmentalization,  which  to  their  mind  made  all  the  conduct 
of  the  company  operations  unnecessarily  very  expensive  and 
complex,  George  Gose  came  up  to  see  me  and  asked  me  if  I 
couldn't  find  a  way  to  do  it.   He  said,  "We  have  three  legal 
opinions,  two  by  Peery  Price  and  one  by  O'Melveny  &  Myers, 
saying  that  this  departmentalization  is  a  permanent  fixture  in 
the  company  organization.   If  you  can  only  find  a  way  around 
those  three  opinions,  we'd  very  much  appreciate  it." 

I  went  back  into  all  the  papers  in  the  case,  and  a  great 
light  dawned.   The  original  rehabilitation  decree,  which  had 
approved  the  Commissioner's  rehabilitation  plan  way  back  long 
before  the  mutualization  had  ever  taken  place,  had  a  provision 
in  it  that  retained  jurisdiction.   I  said,  "Well  there's  the 
key.   We  just  simply  go  back  to  the  superior  court  under  that 
retention  of  jurisdiction  and  ask  the  court  to  get  rid  of  the 
departmentalization."  George  Gose  agreed  that  it  ought  to  be 
tried.   He  did  bring  me  down  with  it  to  Paul  Fussell's  office 
at  O'Melveny  &  Myers  --  Paul  having  been  the  attorney  in  the 
original  rehabilitation  matter  --  and  Paul  laughed  and  said, 
"Well,  if  you  bring  that  out  before  the  court,  when  that 
matter  comes  up  I'll  have  to  be  in  Europe." 

But  I  did  write  a  petition  for  the  company  to  file  and  it 
did  file  it  with  some  trepidation  that  it  might  reopen  a  whole 
can  of  worms,  but  I  said,  "Anyway,  go  ahead."  So  they  went 
through  the  required  notice  and  publication,  and  eventually  it 
was  set  for  hearing.   I  went  down  there  to  represent  the  com 
pany  in  that  hearing.   Only  two  little  old  ladies  showed  up  in 
response,  and  no  opposition  papers  had  been  filed.   So  the 
court  assigned  it  to  a  commissioner.   We  were  ushered  into  a 
back  room  where  the  commissioner  sat  with  the  two  little  old 
ladies  who  had  appeared  to  find  out  what  was  going  on  --  and 
that's  all  they  wanted  to  do.   The  commissioner  noted  that 
there  was  no  opposition  to  it,  that  the  case  appeared  to  be 
sound,  and  the  court  issued  its  order  getting  rid  of  the 
department a 1 izat  ion . 


Hicke:     Wonderful. 
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Again  it  was  a  matter  where  nothing  shows  on  the  records ,  but 
it  was,  to  my  mind,  a  real  achievement  on  our  part  from  the  -- 

n 

--  wings  of  the  stage,  and  we  were  never  on  the  stage  at  all. 

Before  you  go  on,  could  I  go  back  to  the  proceedings  in  Los 
Angeles  for  just  one  minute  and  ask  you  a  general  question? 
When  there  are  that  many  different  attorneys,  all  with  dif 
ferent  opinions  and  all  coming  from  various  places  around  the 
nation,  what  is  the  protocol  that  one  should  observe? 


Well,  that's  a  very  broad  question, 
the  company  followed  our  advice. 


In  this  particular  case 


So  the  final  answer  rests  with  the  client  obviously. 
Yes. 

But  here,  in  the  actual  room,  the  client  wasn't  there.  Would 
somebody  preside,  one  of  the  attorneys  be  the  lead  counsel  in 
the  case? 

Which  case  are  you  talking  about  now? 

The  one  where  you  eventually  had  to  get  Mr.  Call  off  the  golf 
course  to  give  you  a  hearing. 

[small  chuckle]  Yes.   Well,  the  client  was  there  in  the  person 
of  George  Gose,  who  was  doing  his  best  to  keep  the  matter 
along  the  lines  we  suggested,  but  he  was  outnumbered  and  out 
voted  by  the  group  from  O'Melveny  &  Myers  and  by  Covington  & 
Burling. 

So  sheer  weight  of  numbers  counts  for  something  too?   [both 
laugh] 

Well,  it  did  in  that  opposition  to  certiorari,  which  was  about 
95  percent  along  what  was  to  my  mind  the  wrong  line  and  only 
about  5  percent  on  the  right  line  --  but  the  right  line  pre 
vailed.   But  after  all,  the  client  has  the  power  to  hire  and 
fire  its  counsel  at  any  time.   They  had  hired  Covington  &  Bur 
ling  to  do  the  job,  and  so  I  think  they  were  following  the 
Covington  &  Burling  advice.   It  turned  out  to  be  wrong,  but 
anyway  the  right  prevailed. 


Hicke:     Well,  that's  the  important  thing. 
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Marshall:   Now  later,  when  we  were  in  the  last  phase  of  the  case,  which 
was  to  my  mind  just  that  final  footnote,  O'Melveny  &  Myers 
were  not  in  the  picture  at  all.   I  represented  the  company  in 
that  enormous  case  in  the  commissioner's  office,  [laughs]  and 
that  was  all  there  was  to  it. 

Hicke:     They  eventually  began  to  see  the  light  as  to  where  the  right 
opinion  was  coming  from. 

Marshall:   They  were  persuaded  by  our  advice. 
Hicke:     And  by  your  success. 
Marshall:   Yes,  and  by  the  success.   Yes. 

That  was  an  example  of  Pillsbury,  Madison  &  Sutro  really 
swinging  the  bat  and  hitting  a  home  run,  although  strictly  as 
a  pinch  hit,  and  we  didn't  even  make  the  newspapers.   [both 
laugh] 


More  About  Telephone  Company  Work 
[Interview  continued:   September  4,  1986]## 


Hicke:     I  wonder  if  we  could  back  up  a  little  bit  to  the  World  War  II 
period  when  you  were  over  at  the  telephone  company,  and  per 
haps  you  could  tell  me  a  little  about  those  days. 

Marshall:   They  were  very  busy  days,  because  at  the  early  part,  at  least, 
I  was  doing  all  of  the  telephone  company  work.   Mr.  Alfred 
Sutro,  who  was  the  general  counsel  for  the  company,  was  in  ill 
health  and  eventually  died,  and  when  very  important  crises 
came  up,  Felix  Smith  was  available  to  give  advice  from  his 
depth  of  experience.   But  generally  speaking,  all  of  the  ques 
tions  from  the  telephone  company  simply  came  to  me  in  my 
office,  which  was  at  one  time  on  the  eighteenth  floor,  one 
time  on  the  nineteenth  floor,  then  for  a  long  time  on  the 
thirteenth  floor  of  140  New  Montgomery  Street. 

I  used  to  go  there  the  first  thing  in  the  morning  after 
getting  off  the  train  from  Palo  Alto,  and  stay  there  generally 
throughout  the  day  and  also,  often,  well  into  the  night.   I 
think  I  told  you  before  about  taking  a  late  train  home.   The 
work  consisted  of  all  sorts  of  things.   The  office  was  at  the 
disposal  of  all  of  the  departments  of  the  telephone  company. 
Their  representatives  came  and  made  dates  ahead  with  my  secre- 
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tary  generally,  or  simply  knocked  on  the  door  and  came  in,  no 
matter  what  I  was  doing,  with  their  questions.   The  depart 
ments  included  commercial,  taxes,  plant  problems,  everything 
that  you  might  think  of. 

One  of  the  important  things  in  the  war  service  was  the 
war-related  problems.   For  instance,  there  were  a  great  many 
new  statutes  being  passed  almost  daily  by  Congress.   All  of 
them  presented  some  sort  of  a  problem  for  the  people  who  were 
trying  to  obey  them  and  live  by  them  in  the  company  opera 
tions.   And  therefore  there  was  a  steady  stream  of  problems  of 
that  kind. 

One  of  the  big  problems  that  came  during  the  course  of  it 
was  the  labor  relations  act,*  and  there  were  many,  many  kinds 
of  questions  that  came  in  constantly.   Of  course,  these  had 
started  before  the  war,  but  they  seemed  to  intensify  during 
the  war,  and  they  became  a  very  difficult  source  of  work. 
During  the  last  half  of  my  stint  over  there,  there  was  finally 
relief  in  that  direction.   Charlie  Prael  was  sent  over  to 
handle  all  the  labor  problems,  and  for  about  the  last  two 
years,  or  almost  two  years,  that  I  was  there,  he  had  an 
adjoining  office  and  took  care  of  labor  problems,  much  to  my 
delight.** 

There  was  one  other  nonlawyer  helper  over  there,  a  man 
who  generally  took  the  first  look  at  contracts.   His  name  -- 
I've  forgotten  it  all  --  was  Kemp.'v*'v  There  was  a  steady 
stream  of  contracts  of  all  kinds  coming  for  review,  so  little 
Mr.  Kemp  would  take  the  first  look  and  then  send  them  in  to  me 
with  any  comment  that  he  had,  particularly  any  question  that 
he  had  about  them.   Otherwise  he  simply  marked  them  approved 
by  him  and  submitted  them  for  ray  approval.   This  was  not 
always  given,  because  the  contracts  came  in  with  some  awful 
holes  in  them  at  times,  which  were  for  a  lawyer  to  catch  and 
not  a  nonlawyer,  no  matter  how  experienced  he  was  in  the 
field. 

Hicke:     Who  would  these  contracts  be  with? 


*    The  Wagner  Labor  Relations  Act  (1935). 

**   See  Charles  F.  Prael,  "Litigation  and  the  Practice  of 
Labor  Law  at  Pillsbury,  Madison  &  Sutro:   1934-1977"  (1986). 
In  the  PM&S  Oral  History  Series. 

***  Guy  Kemp. 
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Marshall:   Oh,  all  sorts  of  other  people.   There  were  construction 

contracts,  and  I'll  say  more  about  those  in  a  moment.   Street 
work  contracts  where  the  cables  were  laid  or  put  on  poles. 
There  were  joint  pole  contracts,  so  called,  with  other  utili 
ties  like  the  PG&E  [Pacific  Gas  &  Electric  Company],  where  the 
telephone  company  strung  its  cables  on  the  same  pole  that  the 
power  company  used.   Its  lines  went  farther  overhead.   There 
were  contracts  for  purchases  of  things,  and  many  division-of- 
revenues  contracts  with  connecting  telephone  companies. 

Probably  the  most  important  problems  in  the  contract 
field  were  those  which  affected  the  so-called  DBR  No.  1.   That 
was  a  top  secret  construction  of  a  complete  telephone  service 
system  on  the  other  side  of  the  Sierra  Nevada.   It  was  built 
against  the  possibility,  which  seemed  very  real  at  the  time, 
that  the  Japanese  would  invade  the  California  coast,  and  with 
it  there  came  the  possibility  that  they  might  take  over  a 
large  part  of  the  area  of  California  or  of  the  states  farther 
north.   Therefore,  the  war  powers  in  this  country  concluded 
that  it  was  vital  that  there  be  a  complete  communications 
system  which  would  operate  on  a  fall-back  basis  in  case  things 
went  very  badly  on  the  California  coast. 

As  I  say,  it  was  top  secret.   All  of  the  work  had  to  be 
done  on  the  "QT."  Actually  very  few  people  ever  knew  about 
that,  outside  of  the  army  people  and  the  communications  people 
who  were  building  the  line.   It  was  called,  as  I  said, 
DBR  No.  1,  which  in  common  slang  in  the  telephone  company 
officialdom  was  called,  "Damn  Big  Rush  No.  l"  [chuckles],  but 
it  seemed  to  stand  for  Defense  Backup  Route  No.  1. 

Hicke:     Logical. 

Marshall:   At  any  rate,  the  work  that  went  on  in  that  direction  was  in  a 
damn  big  rush  --  everything  had  to  be  done  at  once,  and  that 
usually  meant  working  far  into  the  night  to  take  care  of  some 
question  that  came  up  and  had  to  be  answered  right  away. 
Other  work  that  went  on  into  the  night  was  work  that  was  con 
nected  with  the  regulations  that  were  pouring  out  of 
Washington  in  connection  with  existing  laws,  like  OPA  [Office 
of  Price  Administration]  regulations.   The  regulations  poured 
out  because  of  the  war,  and  all  of  them,  of  course,  had  to  be 
set  up  for  dealing  with  immediately  so  that  the  questions,  the 
day-to-day  questions,  could  be  answered. 

I  think  I  said  before  that  I  had  a  cot  over  at  the  tele 
phone  company  which  I  sometimes  had  to  use  when  the  confer 
ences  went  on  until  12  or  1  a.m.  or  later. 
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One  other  interesting  feature  of  the  telephone  company 
work  was  the  matter  of  litigation.   I  think  I  said  before  that 
all  during  the  war  years  I  tried  just  one  case,  but  on  the 
other  hand  I  filed  a  great  many  of  them.   They  were  all  filed 
against  Charles  Harney,  the  contractor  who  built  Candlestick 
Park  and  made  a  great  effort  to  have  it  named  after  him.   He 
did  a  great  deal  of  work:   street  work,  and  underground  con 
struction  work. 


Hicke:     What  was  the  name  of  his  company? 

Marshall:   I  think  it  was  just  Charles  Harney,  Inc.   But  at  any  rate,  he 
was  operating  under  his  own  name.   I  was  always  suing  Charles 
Harney  and  Charles  Harney,  Inc.,  because  his  method  of  opera 
tion  was  simply  to  dig  first  and  pay  the  costs  afterwards.   It 
was  a  fact,  of  course,  that  all  of  the  underground  construc 
tion  of  all  utilities,  including  the  telephone  company  cables 
which  were  underground,  was  carefully  delineated  on  maps  filed 
with  the  City  Engineer.   Anybody  could  go  and  look  at  those 
maps  and  see  exactly  where  the  cables  lay.   But  Charles  Harney 
didn't  believe  in  going  around  all  the  cables  carefully  so  as 
not  to  damage  them.   He  simply  dug  through  them  and  then  he 
awaited  the  consequences. 

The  telephone  company  was  never  able  to  get  him  to  pay  a 
bill.   Always  he  would  wait  until  suit  was  filed,  and  then  he 
would  pay  the  bill  and  the  costs  rather  than  fight  the  suit. 
[quiet  chuckle]   That  meant  a  lot  of  very  specialized  work, 
which  was  a  great  waste  of  time  from  my  point  of  view,  but  of 
course  it  had  to  be  done  in  order  to  protect  the  telephone 
company's  service. 

The  worst  effect  of  that  method  of  his,  of  course,  was 
the  interruption  of  service,  because  when  he  dug  up  a  cable, 
that  meant  about  three  days  of  frantic  effort  before  all  the 
wires  in  the  cable  could  be  spliced,  each  one  with  the  one 
that  it  had  to  connect  with,  and  that  simply  took  time  and 
caused  annoyance. 

I  don't  know  what  else  to  say  about  the  war  years  ser 
vice.   It  was  unremitting.   It  was  really  not  terribly  diffi 
cult  except  for  flurries  of  extra  important  crises,  but  it  was 
all  work  that  had  to  be  done  in  order  to  keep  the  operation 
running  without  serious  legal  problems.   I  think  that's  about 
what  I  would  have  to  say  about  that  service,  unless  you  think 
of  something  else  to  ask  about. 

Hicke:     Well,  just  out  of  curiosity,  did  you  have  to  have  an  FBI  top 
secret  clearance  for  the  project? 
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Marshall : 

Hicke: 
Marshall : 

Hicke: 

Marshall: 


Hicke: 
Marshall 


Yes.  I  had  a  clearance.  Well,  the  FBI  would  come  in  every 
once  in  a  while  and  talk  to  me,  but  I'm  sure  I  had  a  clear 
ance  . 

I  would  think  that  almost  anybody  who  had  knowledge  of  that 
would  have  to  have  some  kind  of  a  clearance  from  the  FBI. 

I  must  digress  to  tell  about  one  of  the  most  interesting  fea 
tures  of  my  work  at  the  telephone  company  at  that  time.   Did  I 
tell  about  this,  did  I  tell  about  the  gamblers  before? 

The  gamblers?   I  don't  believe  so. 

Well,  I  learned  a  great  deal  about  the  gambling  business  in 
California  perforce  because,  as  I  learned,  the  gambling  opera 
tions  and  in  fact  the  racketeering  operations  were  set  up  on 
the  basis  of  the  system  that  was  needed  in  order  to  make  the 
race  betting  business  pay  off.   In  order  to  make  it  work,  a 
person,  for  instance,  who  wanted  to  bet  on  Saratoga  or  Hialeah 
track  results  in  the  morning  and  bet  on  Tanforan  or  Golden 
Gate  Fields  races  in  the  afternoon,  had  to  know  what  the 
responses  to  his  first  and  second  and  third  bets  were  in  order 
to  know  how  much  money  he  had  left  to  gamble  further. 

That  required  a  system  of  instant  communication.   The 
natural  answer  was  the  telephone  company.   The  telephone  com 
pany  had  a  strong  policy,  understandably,  against  doing  any 
thing  to  aid  and  abet  the  commission  of  crime,  and  off -track 
betting  was,  of  course,  criminal.   Nevertheless  when  the  gam 
blers  felt  that  during  the  war  everybody  was  looking  the  other 
way  and  it  was  the  time  to  get  in  there  and  get  their  systems 
in  operation,  they  came  to  the  telephone  company  with  every 
device  imaginable.   For  example,  an  order  might  come  in  for  a 
setup  of  twenty  telephones  for,  say,  the  Eagle  Laundry  Company 
down  in  some  empty  warehouse  space  on  Howard  Street  or  Folsom 
Street.   That  was  immediately  called  to  the  attention  of  the 
chief  special  agent's  office.   The  chief  special  agent  -- 

Of  the  telephone  company? 

Of  the  telephone  company  --  was  understood  to  be  the  watchdog 
for  possible  crimes.   If  any  suspect  order  was  directed  to  be 
filled,  the  installer  was  required  immediately  to  report  that 
and  the  circumstances  to  the  chief  special  agent,  who  then 
would  investigate  and  see  whether  the  thing  looked  legitimate 
or  not.   If  it  turned  out,  as  many  of  them  did,  to  be  an  order 
to  place  twenty  telephones  in  an  otherwise  bare  loft  space  on 
the  second  or  third  floor,  where  there  was  nothing  even  to  put 
the  telephones  on  sometimes  --  they  were  directed  to  be  put  on 
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the  floor  or  often  on  just  one  table  all  huddled  together  -- 
the  thing  smelled  like  a  bookmaking  operation,  and  the  tele 
phone  installer  was  directed  not  to  install.   Then  the 
shooting  began.   I  don't  mean  "shooting"  in  the  literal  sense, 
but  the  war  began  between  the  gamblers  and  the  telephone  com 
pany. 

I  should  say  how  that  worked.   The  aggrieved  customer  who 
was  frustrated  in  his  effort  to  get  that  telephone  service 
would,  of  course,  complain  to  the  commercial  department,  which 
was  handling  installations,  and  the  commercial  department 
would  say  that  they  were  directed  by  the  chief  special  agent 
not  to  make  the  installation.   Then  they  would  go  in  to  see 
Doug  Hayden,  the  chief  special  agent,  and  he  would  tell  them 
that  it  was  obviously  a  criminal  enterprise  and  the  telephone 
company  would  have  nothing  to  do  with  it.   The  customer's 
argument  went  that  we  were  a  public  service  company  and  we  had 
to  comply  with  an  order  for  service  coming  from  the  public. 
Hayden  would  reply  that  we  didn't  have  to  aid  and  abet  a 
criminal  operation,  and  that's  where  it  stood.   Then  it  was, 
"Well,  who  told  you  you  couldn't  do  this?"  And  eventually 
Hayden  would  say,  "Our  attorney,"  and  would  have  to  say  that 
was  Francis  Marshall,  and  if  they  wanted  to  see  anybody, 
they'd  have  to  see  him. 

So  during  the  course  of  the  years  I  think  I  saw  in  my 
office  every  important  crook  --  I  mean  the  bigtime  racke 
teers  --  in  California.   In  San  Francisco,  there  was  a  cigar 
store  operator  named  Paul  "Bouquet"  Cohn,  and  there  was  a 
famous  pair  named  [Matt]  Kreling  and  [Sammy]  Cohen  who  called 
themselves  betting  commissioners;  I  saw  both  of  them,  and  they 
were  characters,  as  I  will  describe.   I  also  saw  two  or  three 
people  who  came  up  from  Los  Angeles.   One  of  them,  I  recall, 
had  been  a  member  of  the  old  Purple  Gang  from  Detroit,  which 
was  about  the  most  dangerous  crowd  in  existence  at  that  time. 
There  were  other  bookmakers  and  gamblers  down  in  Los  Angeles 
who  got  their  names  in  the  newspapers,  but  unfortunately  I've 
forgotten  their  names  now. 

I  do  recall  that  one  of  them  came  into  my  office  one  day 
and  made  the  usual  arguments.   Eventually  he  said,  "You  have 
children,  don't  you?"  and  I  said,  "Yes,"  and  he  said,  "You 
love  them,  don't  you?"  and  I  said,  "Yes."  And  then  he  said, 
"Well,  why  don't  we  go  out  to  lunch?"   [both  chuckle]   That 
switch  always  amused  me,  because  it  illustrated  the  fact  that 
those  gangsters  seemed  to  have  the  feeling  that  there  was 
always  a  key  that  they  could  turn,  if  they  just  could  find  the 
right  key  and  the  right  keyhole.   They  did  not  think  that 
there  would  be  anything  that  would  stand  up  against  them  and 
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not  give  in.   But  of  course  the  telephone  company  had  some 
scruples  about  that  [both  laugh]  and  wasn't  about  to  give  in 
to  their  demands. 

Hicke:     I  take  it  you  didn't  go  out  to  lunch  either? 
Marshall:   [both  chuckle]  I  didn't  go  out  to  lunch. 

I  should  describe  Kreling  and  Cohen,  who  were  two  real 
characters.   Kreling  was  a  professorial-looking  type:   very 
high  forehead,  very  intellectual  appearance,  and  dressed 
fairly  well  and  spoke  fairly  well.   But  his  partner,  Sammy 
Cohen,  was  a  caricature  if  there  ever  was  one.   He  came  in 
wearing  the  typical  black  shirt,  wide  white  tie,  loud 
jacket  --  a  blazer  type  jacket  --  and  he  talked  with  all  the 
"deez,"  "doze,"  and  "dems",  [general  chuckle]  something  that 
was  right  out  of  the  cartoon  characters  of  the  gangsters.   It 
was  really  funny.   Both  of  them  were  courteous  enough,  and  it 
was  no  trouble  really  in  saying,  "No,  and  thank  you  for 
calling,  and  get  out."   [both  laugh]   But  it  was  quite  an 
experience. 

I  shall  never  forget  it  for  another  reason.   No  matter 
who  it  was  that  came  in,  no  matter  how  gentlemanly  in  appear 
ance,  I  had  an  undeniable  compulsion  to  wash  my  hands  immedi 
ately  when  they'd  left,  and  I  couldn't  resist;  I  always  did 
so.   The  first  thing  I  did  was  to  wash  my  hands  after  they  got 
out.   And  also,  from  that  time  on,  I  was  never  able  to  put  a 
nickel  in  a  slot  machine  or  have  anything  to  do  with  a  profes 
sional  gambler,  having  seen  the  type  of  person  that  was 
sucking  up  the  people's  money  in  that  regard. 

Well,  we  went  through  a  great  number  of  applications  for 
service  to  suspect  places,  and  without  exception  the  telephone 
company  turned  them  down  and  made  it  stick.   I  did  have  to 
defend  one  case  that  was  brought  down  in  Los  Angeles  by  a  man, 
I  think  his  name  was  Solomon,  who  had  made  one  of  these 
suspect  applications  for  service,  was  refused,  and  went  to  the 
Commission . 

Hicke:     The  Public  Utilities  Commission? 

Marshall:   The  Public  Utilities  Commission.   The  examiner  who  sat  on  that 
case,  to  my  intense  surprise,  seemed  totally  imbued  with  the 
spirit  that  if  the  public  asked  for  service,  it  had  to  be 
given  by  a  public  utility  and  no  questions  asked. 

The  hearing  went  on  for  several  hours.   I  think  it  was 
about  one  hour  before  I  began  to  sway  him  a  little  bit  with 
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the  idea  that  there  was  really  something  immoral  in  giving 
telephone  service  to  those  who  were  unquestionably  going  to 
use  it  for  illegal  purposes.   By  the  end  of  the  second  hour  he 
had  swung  over.   He  began  to  let  my  evidence  in,  evidence  that 
he'd  started  to  throw  out  --  even  police  reports;  he  wouldn't 
listen  to  them.   But  eventually,  after  about  the  third  try,  I 
got  them  in  evidence,  and  he  began  to  swing  the  other  way,  and 
the  commission  upheld  the  company's  refusal. 

Hicke:     Wouldn't  that  be  something  like  using  the  mails  for  purposes 
of  defrauding  and  so  forth? 

Marshall:   It  would,  and  it  was  certainly  an  effort  to  fool  the  telephone 
company  into  giving  the  service,  letting  it  go  on.   But  at  any 
rate,  so  far  as  the  company  was  concerned,  no  known  effort  to 
set  up  such  a  system  was  allowed  to  get  by. 

Hicke:     Now  this  would  have  been  before  the  time  that  the  Mafia 
arrived  here,  I  guess,  is  that  right? 

Marshall:  Well,  I  don't  know  where  the  Mafia  begins  and  ends. 
Hicke:     I  don't  either. 

Marshall:   It  was  certainly  a  question  of  an  organization  of  criminals. 

I  don't  know  that  they  went  by  families  as  the  Mafia  does,  but 
they  certainly  had  their  leaders  in  various  areas  who  didn't 
brook  any  competition. 

Hicke:     So  this  was  sort  of  a  connecting  organization  throughout  the 
state,  would  you  say? 

Marshall:   I'm  sure  it  was  throughout  the  nation.   I'm  sure  they  worked 
with  each  other  and  they  knew  what  they  were  doing  and  what 
they  wanted. 

There  was  one  aftermath  of  that  kind  of  a  history.   Just 
at  the  very  end  of  the  war  the  telephone  company  finally 
caught  up  with  one  man  who  had  plagued  them  for  some  time.   He 
was  a  small-time  agent  of  the  powers-that-be  in  the  bookmaking 
world,  but  he  had  two  or  three  bookmakers  that  he  dealt  with 
and  backed  up.   Bookmakers  generally  had  to  have  a  backup  to 
underwrite  their  bets  so  that  they  wouldn't  get  in  over  their 
heads.   If  somebody  came  in  and  wanted  to  do  a  big-time  opera 
tion,  betting  thousands  upon  thousands  on  race  after  race,  the 
bookmakers  couldn't  afford  the  risk,  and  therefore  they  did 
what  they  called  "laying  off"  the  bets  on  some  backup  organi 
zation,  which  would  take  the  bets,  take  the  big  amounts,  and 
in  effect  insure  that  the  losses  would  be  paid. 
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The  man  that  I  speak  of,  whose  name  may  come  to  me,  had 
been  dealing  with  bookmakers  and  getting  the  use  of  telephone 
company  lines  on  his  own  account  by  the  simple  device  of 
picking  out  some  widow,  perhaps,  who  was  in  straitened  circum 
stances  and  offering  to  pay  her  telephone  bills  if  she  would 
let  them  plug  into  her  line.   Of  course  the  telephone  bills  of 
that  person  would  suddenly  jump  from  a  few  dollars  to  several 
hundred  dollars.   When  that  happened,  the  telephone  company 
special  agent  would  get  on  the  case  and  question  it  and,  of 
course,  find  the  tie-in,  take  it  off,  and  direct  that  customer 
never  to  deal  with  that  kind  of  an  operation  again. 

But  the  man  hopped  around,  and  he  went  from  one  place  to 
another  and  always  would  find  somebody  who  would  let  him  plug 
into  the  line  in  response  to  payment  of  the  bills.   The  tele 
phone  company  had  been  on  his  trail  for  a  long  time  and  failed 
to  catch  up  with  him,  until,  as  I  say,  they  finally  did  just 
after  the  war.   And  then  he  was  prosecuted,  and  the  prosecu 
tion  went  on  for  some  little  time,  actually  spanning  the  end 
of  the  war. 

I  had  a  call  one  day  in  my  telephone  company  office  from 
[Edmund  G.]  Pat  Brown,  who  was  then  the  district  attorney  of 
San  Francisco.   Later,  as  everybody  knows,  he  was  the  attorney 
general  and  later  still  the  governor  of  California.   [looking 
through  papers]   Pat  wanted  to  have  me  come  over  and  see  him 
about  this  same  gentleman.   He  opened  the  conversation  by 
reviewing  this  fellow,  who  he  said  was  really  not  a  bad  char 
acter  at  all,  and  he  had  promised  to  reform;  he'd  bought  a 
government  surplus  store.   At  that  time  the  government  surplus 
business  was  mushrooming  all  over  the  country  and  all  over  the 
state  and  all  over  San  Francisco.   Stores  were  popping  up 
everywhere,  because  the  army  surplus  uniforms,  equipment,  and 
all  sorts  of  things  had  to  be  disposed  of.   So  this  fellow, 
according  to  Pat,  had  bought  a  store,  and  he  was  operating  it, 
and  it  was  all  legitimate,  and  he'd  promised  to  go  straight. 
So  wouldn't  the  telephone  company  please  drop  the  prosecution? 
I  listened  and  said,  "No,"  and  Pat,  to  his  credit,  said,  "All 
right,  we'll  prosecute,"  and  he  did,  and  the  fellow  went  to 
jail. 

It  always  made  me  think  that  Pat  wasn't  so  bad  after  all. 
[both  laugh]   He  was  going  to  play  the  cards  straight  up  in  a 
perfectly  honest  way. 

I  don't  know  what  else  I  can  tell  about  the  service  with 
the  telephone  company,  except  to  repeat  that  it  was  constant 
work,  not  too  difficult  in  most  matters,  but  demanding  in  the 
matter  of  hours. 
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Hicke:      It  sounds  like  it  had  its  colorful  moments.   [chuckles] 
Marshall:   It  had  a  few.   Yes. 

I  think  also  I  had  been  talking  about  the  franchise 
cases.   Did  you  want  to  get  back  to  that  and  see  if  I  can  do 
some  filling  in? 

Hicke:     Yes,  indeed.   If  you  would. 

Marshall:   I  can't  remember  exactly  where  we  left  off.   I  think  I  had 
talked  about  the  San  Francisco  franchise  case,  which  came 
months  later  on  the  municipal  affairs  point.   In  between  there 
were  a  number  of  other  franchise  tax  cases.   I  can  remember 
one  brought  by  the  City  of  San  Diego,  which  was  a  long,  drawn 
out  case."   It  antedated  the  San  Francisco  case,  which  settled 
the  problem  once  and  for  all. 

There  was  one  involving  the  City  of  Petaluma**  and 
another  I  can't  recall  offhand,  but  they  really  were  not  of 
such  earth-moving  importance  as  the  County  of  Los  Angeles  case 
was  in  the  first  instance  and  then  the  City  and  County  of  San 
Francisco  case. 


The  City  and  County  of  San  Francisco  case  was  almost  the  end 
of  the  string,  since  it  wrapped  the  question  up  once  and  for 
all. 

Hicke:     Who  worked  with  you  on  the  franchise  cases  from  PM&S? 

Marshall:   The  first  one,  the  County  of  Los  Angeles,  was  Mr.  Oscar  Lawl- 

er's  case  in  the  beginning,  and  I  worked  with  him  entirely, 

although  as  I  said  I  did  all  of  the  brief  writing  after  the 
court  of  appeal. 

Then  in  the  later  cases,  I  handled  those  miscellaneous 
city  cases  myself.   There  were  others  on  the  brief,  but  I  did 
all  the  work  until  the  City  of  San  Francisco  case,  and  then 
that  was  Jack  Sutro's  case.   He  had  then  taken  over  the  tele 
phone  company  work  and  was  serving  as  general  counsel,  and  he, 


The  City  of  San  Diego  v.  Southern  California  Telephone 
Corporation  (1954)  42  Cal.2d  110. 

**   City  of  Petaluma  v.  The  Pacific  Telephone  and  Telegraph 
Company  (1955)  44  Cal.2d  284. 
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of  course,  wanted  to  be  the  lead  counsel  in  that  case.   He  was 
assisted  primarily  by  Noble  Gregory  in  the  brief-writing 
stage.   Noble  wrote  all  the  first  drafts  of  the  briefs,  and  I 
had  a  later  chance  at  them,  and  I  usually  had  a  good  bit  to 
add.   Jack  argued  the  San  Francisco  case. 
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IV  FIRM  TRADITIONS 


Noble  Gregory,  Eugene  Prince,  and  the  Art  of  Brief  Writing 


Hicke:     I  wonder  if  you  could  tell  me  a  little  bit  more  about  your 
work  with  Noble  Gregory. 

Marshall:   Noble  was  the  one  who  took  over  the  appellate  work  after  I 

pretty  much  retired  from  it,  so  I  got  to  know  him  very  well. 
Work  with  him  was  a  great  joy.   Noble  came  to  the  office  by  an 
odd  accident.   I  was  a  good  friend  of  Justice  Roger  Traynor's, 
who  was  a  member  of  the  same  legal  fraternity  and  whom  I  got 
to  know  when  I  was  still  at  Stanford  and  he  had  gotten  through 
at  Cal,  was  doing  some  teaching  over  there,  and  became  a  con 
sultant  to  the  State  Board  of  Equalization. 

In  the  course  of  the  years  I  had  a  great  many  contacts 
with  Roger,  and  we  became  friends.   Every  once  in  a  while  we'd 
have  lunch  together,  just  in  a  social  way.   One  time  I 
remember  he  had  just  taken  me  to  lunch  at  a  restaurant  over  on 
Polk  Street.   In  the  course  of  it,  he  said  it  was  a  sad  day 
for  him  because  he  was  just  losing  his  law  clerk,  who  was  the 
best  law  clerk  that  he'd  ever  had  and  he  thought  the  best  law 
clerk  that  was  out  at  the  Supreme  Court. 

He  said  that  Noble  Gregory,  his  law  clerk,  had  decided  to 
quit  law  clerking  and  go  into  practice,  and  wanted  to  do  trial 
work.   So  Roger  was  going  to  talk  to  Bronson,  Bronson  & 
McKinnon,  who  did  a  great  deal  of  insurance  work  and  where 
Noble  would  have  a  good  chance  at  constant  trial  work.   But 
then,  as  an  afterthought,  he  said  to  me,  "But  your  firm  does  a 
lot  of  trial  work  doesn't  it?"   I  said,  "Yes,  it  does." 
"Well,  perhaps  you'd  like  to  talk  to  him,  shall  I  send  him 
over?"  and  I  said,  "Yes,  please  do." 
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So  that  very  afternoon  Noble  appeared  in  my  office.   We 
had  quite  a  chat.   I  was  very  much  impressed  by  him,  as  much 
as  by  Roger's  glowing  encomiums  over  his  work.   And  so  after 
some  preliminary  discussion,  I  said,  "I  have  to  talk  to  Jack 
Sutro,  who  is  the  hiring  partner."   I  went  next  door  to  Jack's 
office  and  said  that  I  had  a  young  man  in  there  who  had  been 
sent  out  by  Roger  Traynor  with  the  thought  that  we  might  want 
to  hire  him,  and  I  said  I  was  very  much  impressed  with  him  and 
hoped  that  Jack  would  hire  him.   He  said,  "Bring  him  in,"  and 
I  did  so.   So  he  talked  awhile  with  Noble,  and  pretty  soon 
Noble  came  back  into  my  office  and  said,  "Well,  I'm  coming  to 
work  Monday  and  I'm  to  report  to  you."  He  did. 

I  might  footnote  that  by  saying  that  on  Monday  morning  I 
was  about  to  draw  a  complaint  in  a  new  case  and  suggested  that 
Noble  might  take  over  that  task.   He  came  in  the  next  after 
noon  with  a  complaint  written  in  longhand.   He  said  he  hadn't 
been  able  to  get  any  typing  help,  but  if  I  could  read  his 
writing,  he  said,  there  it  was.   I  read  the  complaint,  and  to 
my  amazement,  it  was  absolutely  perfect.   There  was  nothing 
that  I  could  have  thought  of  to  improve  it  one  whit.   He  obvi 
ously  knew  his  way  around  in  the  practice  of  the  law. 

So  we  went  on  from  there.   He  began  to  work  with  me  on 
briefs,  and  I  had  a  great  many  coming  up,  but  a  few  months 
afterward,  Jack  Sutro  stole  him  for  a  job,  and  from  then  on  he 
worked  primarily  with  Jack.   But  we  continued  to  do  some  col 
laboration  on  the  briefs  he  was  writing  or  I  was  writing.   At 
any  rate,  that's  the  story  of  Noble  in  very  general  terms. 

In  the  course  of  it  I  had  occasion  to  transmit  to  him  a 
great  deal  of  the  lore  that  I  had  learned  from  Eugene  Prince, 
and  that  really  takes  me  back  to  the  beginning  of  my  involve 
ment  in  brief  writing.   Gene  was  a  brief  writer  nonpareil,  in 
fact,  the  organizer  and  analyzer  of  legal  issues  nonpareil. 
In  the  course  of  working  for  him,  starting  in  with  looking  up 
cases  and  writing  memoranda  and  eventually  writing  pieces  of 
briefs,  and  very  quickly  getting  the  assignment  of  writing  the 
entire  briefs  --  handling  cases  --  I  kept  learning  the  art  of 
argumentative  writing  from  Gene. 

I  could  summarize  what  I  learned  from  him  about  that  art. 
Of  course  he  said  that  brief  writing  is  a  science,  but  it  is 
also  an  art,  and  it  is  the  art  really  of  putting  yourself  in 
the  place  of  the  reader  of  the  brief  and  determining  what  he 
wants  to  know.  That  is,  you  start  out  by  asking  yourself  what 
is  the  first  thing  a  judge  wants  to  know  when  he  picks  up  the 
brief?  Well,  obviously  it  is  what  the  case  is  about,  in  very 
general  terms,  that  is,  what  the  case  deals  with,  and  how  it 
gets  to  the  court,  and  what  you  want  the  court  to  do  about  it. 
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Hicke:     At  this  time  there  was  no  limit  to  the  length  of  the  brief? 

Marshall:   That's  true.   And  the  briefs  which  Gene  wrote  at  that  time 

were  very  full  and  very  lengthy,  which  allowed  a  certain  flex 
ibility  that  was  later  curtailed. 

But  at  any  rate,  Gene  would  always  put  down  right  away 
what  he  thought  was  the  first  question  in  the  court's  mind, 
and  what  answered  that  first  question.   Then  that  would  sug 
gest  what  the  next  question  would  be  and  he'd  answer  that. 
And  that  would  carry  on  to  the  next  and  so  on,  so  that  when 
you  got  all  through  and  laid  down  your  pen  at  the  end,  the 
court  then  had  the  whole  case,  or  your  entire  argument,  but  in 
such  a  way  that  it  just  in  effect  took  the  judge  by  the  hand 
and  led  him  through  it  without  ever  letting  him  think  of  a 
question  that  you  hadn't  answered  for  him  just  then  or 
already. 

In  other  words,  he  never  gave  the  reader  a  chance  to 
think  of  some  question  that  would  take  him  off  on  a  mental 
tangent  and  let  him  just  read  the  words  of  the  next  few  pages 
unseeingly  while  he  was  mentally  out  in  left  field  somewhere. 

Hicke:     So  the  questions  were  designed  to  fit  rather  closely  one  after 
the  other? 

Marshall:   The  sequence  of  the  brief  would  follow  exactly  the  questions 
in  the  court's  mind,  so  that  you  never  let  them  think  of  a 
question  that  you  weren't  anwering  or  hadn't  answered  right 
then,  and  that  was  the  real  secret  of  persuasion.   Because  at 
the  end  of  the  time,  the  idea  was  that  the  court  would  put 
down  the  brief  and  say,  "Well,  there  are  no  two  sides  to 
this." 

That  was  the  true  art  of  brief  writing.   It  was,  in 
effect,  salesmanship,  because  when  the  salesman  has  a  product 
which  he  wants  to  sell,  his  first  problem  is  to  know  the 
product  thoroughly.   And  the  second  thing  is  to  put  himself  in 
the  position,  the  mental  position,  of  the  prospective  buyer 
and  say  to  himself,  "Now  what  does  this  fellow  want,  or  what 
is  he  to  learn  about  my  product  that  will  sell  him  on  it,  that 
will  make  him  sure  that  it's  the  best  possible  product  and 
there's  nothing  to  compete  with  it?"   In  that  way  one  puts 
himself  in  the  mind  of  the  court  and  says  to  himself  in 
effect,  "Now  what  does  this  judge  want  to  know  and  how  am  I 
going  to  put  it  to  him  in  such  a  way  that  he'll  be  sold  on 
it?"  So  all  in  all  it's  really  a  salesmanship  job,  and  when 
it's  looked  upon  that  way  and  acted  upon  that  way,  then  you're 
on  the  way  to  writing  a  persuasive  argument. 


Hicke: 
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I  know  you  taught  a  course,  or  you  developed  a  course  in  brief 
writing  for  other  lawyers  at  PM&S . 

I  developed  a  course  in  legal  writing.   Legal  writing  consists 
of  two  kinds.   One  is  expository  and  one  is  argumentative,  and 
they're  really  different,  although  there  are  a  great  many 
crossovers  in  the  course  of  a  brief,  of  course. 

Expository  writing  searches  out  the  product,  to  go  back 
to  the  same  analogy,  and  explains  it  in  such  a  way  that  some 
knowledge  is  imparted  from  the  teller  to  the  listener,  so  that 
he  understands  what  you  are  telling  him.   In  other  words,  it's 
an  art  of  explaining  something  so  as  to  convey  understanding. 
Argumentative  writing  is  to  persuade  the  listener  or  reader  to 
a  point  of  view  which  he  might  not  otherwise  have,  or  else  to 
confirm  a  point  of  view  which  he  might  start  out  with,  but  in 
either  case,  to  sell  a  point  of  view.   In  that  respect  they 
have  entirely  different  purposes  and  they  have  entirely  dif 
ferent  methods  in  that  when  you  put  yourself  in  the  mental 
position  of  the  reader  or  a  listener,  in  the  first  place 
you're  just  trying  to  understand  something,  you're  just 
learning  about  something,  but  in  the  second  place,  your  mind 
is  to  be  changed  or  confirmed,  as  the  case  might  be.   It's  a 
point  of  view  situation. 

In  either  case  though,  I  repeat,  you  have  to  put  yourself 
in  the  mind  of  the  customer,  so  to  speak,  and  then  use  that 
mental  approach  to  do  your  selling  job. 

Could  you  explain  a  little  bit  about  the  changes  that  have 
taken  place  in  brief  writing? 

Some  years  ago  the  courts  began  to  try  to  control  the  briefs 
that  were  presented  to  them  for  reading.   And  I  might  say  that 
I  looked  up  some  of  the  old  briefs  in  Pillsbury,  Madison  & 
Sutro  around  the  turn  of  the  century,  and  they  were  gargan 
tuan,  a  matter  of  multi-volumes:   five  or  six  or  seven  volumes 
of  briefs  in  one  case.   They  quoted  everything  --  everything 
in  the  cases,  everything  in  the  transcript  --  at  huge  length. 


Of  course  all  that  had  to  be  typed, 
erized  like  it  is  today. 


I  mean  it  was  not  comput- 


Yes .   It  was.   Eventually,  of  course,  for  the  Supreme  Court  it 
was  printed.   So  there  were  printed  volumes,  which  were  a 
little  easier  to  read,  but  certainly  didn't  cut  down  the 
effort  at  reading  them  all.   [quiet  chuckle] 
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But  the  courts  eventually  began  to  prescribe  a  require 
ment  of  stating  the  issues,  usually  in  question  form,  at  the 
very  beginning  of  the  brief.   That  was  probably  a  well- 
intentioned  thing,  but  it  did  not  work  very  well.   The  ques 
tions  that  people  would  try  to  write  were  usally  too  short, 
overly  condensed,  and  cursed  with  important  omissions.   They 
were  therefore  not  very  explanatory  of  what  the  matter  really 
was.   It  was  quite  an  effort  to  write  those  issues  in  question 
form  in  one  page,  which  was  the  usual  requirement.   So  to  con 
dense  things  into  the  very  small  compass  of  a  question  and 
state  the  question  accurately  was  a  severe  task,  and  it  didn't 
have  all  the  virtue  that  it  was  supposed  to  have  because  the 
questions  were  so  often  misstated. 

So  eventually  the  courts  got  down  to  requiring  a  summary 
of  argument  and  then  limiting  the  number  of  pages.   This  in 
itself  began  to  be  a  problem  in  a  good  many  cases  and  people 
began  to  write  appendices  as  supplements,  considering  that  the 
brief  had  the  argument  but  the  supplement  had  all  the  data 
that  you  wanted  the  court  to  read  and  was  necessary  to  under 
stand  what  the  arguments  were  all  about. 

Hicke:     And  it  didn't  count  in  the  page  length? 

Marshall:   Well,  they  thought  it  didn't,  but  then  the  courts  began  to  try 
to  control  that;  so  they  finally  limited  the  briefs  and  all 
supplements  to  a  severely  restricted  compass. 

It  was  the  same  thing,  of  course,  that  was  happening  to 
oral  arguments.   The  Supreme  Court  of  the  United  States,  when 
I  first  appeared  before  it,  had  hour- long  arguments  per  side, 
but  last  time  they  had  only  half -hour  arguments  per  side,  and 
that  was  severely  restrictive.   It  was  not  easy  to  say  it  all 
and  think  you'd  said  it  by  the  time  you  got  through.   Usually 
at  that  time  you  thought,  "Oh,  I  should  have  covered  a  lot 
more,"  but  of  course  there  wasn't  time;  that  red  light  went  on 
and  you  just  simply  sat  down. 

But  the  changes  never  made  any  essential  change  in  that 
question  of  the  art  of  brief  writing  that  I  started  talking 
about,  which  required  the  analysis  of  the  issue  and  the  pre 
sentation  of  it  in  such  a  way  as  to  lead  the  court  through, 
step  by  step,  being  at  exactly  the  point  the  court  wanted  to 
be  at  at  the  time,  so  that  it  would  never  have  any  tangential 
concerns . 

Hicke:     Did  this  call  for  a  lot  of  rewriting? 
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Marshall:   Yes,  it  did.   It  did  in  my  cases;  it  did  in  cases  of  other 

people  I  worked  with.   Gene  Prince,  I  remember,  had  a  rather 
odd  method  of  brief  writing  --  it  seemed  to  me  odd  --  because 
as  a  thought  would  occur  to  him  in  an  argument  in  that  connec 
tion,  he  often  would  stop  everything,  so  to  speak,  and  write 
out  that  argument  with  his  pencil.   He  was  a  great  pencil 
writer.   Then  afterwards  he  would  just  put  that  writing  down 
and  perhaps  never  look  at  it  again.   When  he  came  to  that  sec 
tion  of  the  argument,  he  would  just  write  it  all  fresh,  and  it 
might  not  have  much  resemblance  to  what  he'd  written  first, 
but  he  had  the  thing  thrashed  out  in  his  mind  and  analyzed  in 
that  way. 

I  was  never  able  to  do  that.   I  always  had  to  see  the 
argument  from  beginning  to  end  --  the  whole  explanation  of  the 
issue  in  the  first  place  and  then  the  various  points  in  order, 
until  I  could  get  to  the  conclusion  and  think  I  had  covered 
the  whole  thing. 

Felix  Smith  had  still  a  different  method.   He  wrote  his 
brief  on  index  cards,  that  is  the  small  three  by  five  or  per 
haps  five  by  seven  cards.   As  he  had  an  authority  or  a  point 
or  an  issue,  he  would  put  each  of  those  things  down  on  cards. 
Finally,  when  he  was  ready  to  assemble  the  brief,  he  simply 
riffled  through  the  cards  and  put  them  all  in  order,  and  then 
he  dictated  the  brief  from  those. 

So  everyone  has  his  own  method,  and  what  works  for  one 
will  not  work  for  another. 

Hicke:     You  were  mentioning  to  me  before  something  about  the  impor 
tance  of  flexiblity. 

Marshall:   That  was  another  thing  that  I  learned  from  Gene  Prince.   Of 

course  when  I  first  started  to  write  briefs,  I  read  the  rules 
carefully  and  I  read  some  samples,  and  I  was  imbued  with  the 
thought  that  there  was  a  very  conventional  or  set  way  of 
writing  a  brief,  starting  with  a  statement  of  previous  history 
of  the  case  and  what  we  wanted  the  court  to  do,  which  was  the 
"introductory  statement"  in  all  cases,  then  a  careful  state 
ment  of  the  issues  and  summary  of  the  argument,  and  a  large 
compendium  of  all  the  arguments  in  presumably  the  right  order, 
and  finally  a  conclusion.   Very  often  conclusions  were  perora 
tions  of  two  or  three  pages,  trying  to  summarize  in  a  burst  of 
eloquence  what  you'd  thought  you  said. 

All  the  briefs  that  I  first  saw  were  substantially  along 
that  order,  and  even  Gene  Prince's  were,  but  very  shortly  he 
began  to  do  some  things  about  those  set  forms.   One  of  them 
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was  to  cut  the  Conclusion  down  to  a  bare  minimum.   Instead  of 
three  or  four  pages  of  attempted  eloquence,  he  was  the  first 
one  to  teach  me  to  say,  "The  judgment  should  be  affirmed  (or 
reversed)."  That  would  be  the  entire  Conclusion:   the  judg 
ment  should  be  affirmed,  or  reversed,  as  the  case  may  be,  and 
that  was  all.   The  idea  was  if  you  hadn't  said  it  before,  it 
was  no  place  to  start  to  talk  about  it  in  a  so-called 
Conclusion. 

Another  thing  was  to  get  away  from  the  inflexibility  of 
the  way  the  case  was  stated  or  when  the  issue  should  be 
stated,  or  whatever.   For  example  [looking  at  paper],  here 
is  --  not  a  standard  form  of  brief  that  I  was  looking  for,  but 
it's  a  petition  for  hearing  by  the  Supreme  Court  after  a  deci 
sion  by  the  district  court  of  appeal.   There  is  a  rule  that 
says  that  the  Court  may  grant  a  hearing  --  I'm  paraphrasing  -- 
to  resolve  a  conflict  in  the  decisions  of  the  court  below  or 
to  settle  a  very  important  principle  of  law.   So  I  started 
writing  petitions  by  running  through  that  rubric  by  saying, 
"This  is  to  settle  an  important  question  of  law  or  to  resolve 
a  conflict  in  the  courts  below,"  and  putting  it  in  in  that  way 
as  a  formal  petition. 

Gene  got  me  entirely  out  of  that  frame  of  mind  early  on, 
and  I  never  went  back  to  it.   So  I  began  to  write  a  petition, 
not  saying  the  word  petition  at  all,  not  saying,  "We  hereby 
petition  the  Supreme  Court  to  grant  a  hearing  of  the  case 
below,"  but  simply  plunging  right  in  to  show  in  the  first  sen 
tence  or  two  just  how  the  court  below  had  gone  way  off  the 
track  and  it  needed  to  be  corrected  or  else  there  would  be 
very  serious  repercussions  in  the  matter  of  administration  of 
the  law. 

So  to  my  mind  that  was  another  lesson  in  the  leaving 
behind  of  the  rigidities  of  conventions  and  traditions,  but 
starting  out  with  the  most  important  thing,  starting  out  to 
hit  a  home  run  in  the  first  sentence. 

I  have  this  Brock  v.  Hall  petition,  and  the  first  sentence  in 
this  petition  for  rehearing  is,  "The  majority  opinion  fails  to 
mention  Section  1858  of  the  Code  of  Civil  Procedure,"  and  so 
on  and  so  forth.   You  just  start  right  in  to  say  why  you 
should  have  a  rehearing. 

Well,  that's  true.   It  was  always  to  hit  the  ball  out  of  the 
park  right  at  the  first  swing  of  the  bat,  so  to  speak,  and  not 
bother  with  formal  words  like  "we  hereby  petition." 
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Hicke:     Certainly  that's  a  perfect  illustration  of  what  you  were  just 
telling  me. 

Marshall:   Yes,  it  is,  and  I  could  give  you  others  because  I  very  early 
got  out  of  the  habit  of  the  formalization  of  conventions. 

Another  example  I  might  give  you  came  in  the  case  of 
Turner  v.  Me 11 on ,*  and  I'll  have  to  look  up  and  give  you  the 
citation  for  that. 

Hicke:     We  can  get  that  later. 

Marshall:   This  example  also  involves  a  petition,  a  petition  for  hearing 
by  the  Supreme  Court,  where  instead  of  starting  out  with  the 
formal,  "Appellant  petitions  the  Supreme  Court  to  grant  a 
hearing  of  the  decision  of  the  court  below,"  the  start  of  my 
petition  reads,  "The  effect  of  the  decision  of  the  district 
court  of  appeal  is  to  fasten  such  danger  of  liability  upon  the 
giving  of  information  of  suspected  crimes  and  criminals  to 
police  authorities  as  to  throw  a  very  serious  impediment  in 
the  way  of  law  inforcement . " 

Hicke:     You're  off  the  mark,  right  away. 

Marshall:   We're  on  attack  right  at  the  very  start.   But  in  repeating  the 
point ,  one  has  to  approach  the  argument  not  by  virtue  of 
formal  recipes,  but  rather  by  way  of  seeing  what  will  be  the 
most  effective  way  of  gaining  the  court's  full  attention  and 
pointing  the  way  to  persuading  it  to  your  point  of  view. 


Picnics  and  Potpourri 

[Interview  continued:   October  29,  1986 ]## 


Hicke:     I  wonder  if  we  could  start  today  by  your  telling  me  a  little 
bit  about  the  picnics  which  I  have  heard  were  held  for  the 
firm?   Some  were  at  Eugene  Prince's  house  and  I  believe  you 
had  some  at  your  house  at  a  later  date. 


Turner  v.  Mellon  (1953)  41  Cal.2d  45. 
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Marshall:   That's  all  true.   The  story  of  the  picnics  goes  back,  way 

beyond  either  Gene  Prince's  or  my  picnics,  to  the  time  when 
Garry  Owen,  whom  I  mentioned  before,  I  think,  borrowed  his 
brother's  cruising  boat  for  a  picnic.   He  thought  it  would  be 
a  great  idea  if  he  could  borrow  the  boat,  get  the  young  people 
on  it,  take  us  over  to  some  place  like  Paradise  Cove,  have  us 
all  get  off  for  a  picnic,  play  a  little  baseball  in  the  field, 
and  so  forth.   It  was  an  idea  that  won  immediate  acceptance  by 
the  younger  people  and  so  it  was  arranged,  and  off  we  went. 

We  went  to  Paradise  Cove  that  first  time  and  two  or  three 
times  afterwards.  The  swimming  was  off  the  boat  because  there 
was  no  beach  of  any  sort.  So  we'd  get  into  our  suits  and  just 
dive  off  the  boat  and  swim  around.  Had  a  good  time  doing  that 
before  we  went  ashore  and  had  the  picnic  lunches  which  we 
brought . 

I  can't  remember  all  of  those  that  went,  specifically. 
But  it  generally  embraced  all  of  those  who  had  been  with  the 
firm  for  five  or  six  years  or  less.   It  was  a  good  crowd  of 
perhaps  twenty-five  to  thirty  people  that  first  time  and  the 
two  or  three  times  thereafter.   After  that,  Don  finally  sold 
his  boat  and  that  ended  the  boat  picnics. 

Gene  Prince  began  to  fill  the  gap.   Gene  had  bought  a 
ranch  just  out  of  Los  Gatos ,  off  the  road  which  went  from  Los 
Gatos  to  Santa  Cruz.   It  had  quite  a  bit  of  open  field  area. 
Gene  thought  it  would  be  ideal  if  we'd  go  down  there  for  our 
picnics.   And  so  the  tradition  was  picked  up  and  continued. 
The  picnics  at  Gene's  ranch  saw  increasing  crowds  as  the  firm 
grew  very  rapidly.   This  was  after  the  war.   The  ranch  was  big 
enough  to  accommodate  all  the  people  that  would  go. 

We  had  a  good  time,  particularly  with  quoits  and  soft- 
ball.   There  was  enough  room  to  lay  out  a  whole  softball  field 
of  some  size.   We  had  a  hilarious  time  playing  softball. 
Mostly  the  men  but  sometimes  the  girls  entered  into  it  too. 
The  softball  game  was  strictly  amateur,  but  nobody  cared, 
because  by  that  time  there  was  a  bit  of  beer  flowing  around 
and  everybody  was  out  to  have  a  good  time  and  enjoy  himself  or 
herself.   I  think  the  women  particularly  liked  the  ranch 
because  they  got  a  chance  to  talk  with  each  other  --  much  more 
than  at  any  other  social  event  that  was  planned. 

In  fact,  the  picnics  really  became  the  social  event  of 
the  firm,  because  there  weren't  any  formal  dances  or  get- 
togethers  of  that  sort.   So  the  picnics  did  a  great  deal  in 
drawing  the  personnel  of  the  firm  and  their  families  together. 
They  were  an  extremely  valuable  thing  in  that  regard  and  built 
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or  increased  the  collegia!  feeling  in  the  firm,  much  more  than 
it  had  been  before.   Although  in  that  regard,  I  must  say  that 
there  had  been  an  intense  collegial  feeling  among  the  men  from 
the  very  first  that  I  got  there,  because  of  the  smallness  of 
the  firm  and  the  fact  that  people  had  to  pitch  in  to  help  each 
other  all  the  time.   It  wasn't  as  it  is  now,  where  the  whole 
firm  is  divided  into  groups  which  in  themselves  are  fairly 
large.   There  isn't  much  crossover  from  group  to  group  now, 
except  in  the  very  higher  levels.   It  is  doubtful  if  the  firm 
ever  got  near  that  extemely  collegial  feeling  that  we  had 
fifty-odd  years  ago. 

Hicke:     Would  Felix  Smith  come  on  these  occasions? 

Marshall:   I  don't  remember  Felix  ever  being  there.   I  can't  place  them 

either  by  year.   Perhaps  I  can  when  we  dig  up  some  of  the  pic 
tures  and  I  begin  to  put  dates  with  the  pictures  into  the 
events."  Marshall  Madison  came  to  the  picnics  after  they  were 
off  the  boat  and  down  on  Gene's  ranch.   Marshall  enjoyed  him 
self  I  think  as  much  as  anybody  else. 

I  remember  with  some  warm  feeling  one  of  those  softball 
games  where,  because  of  the  number  who  played,  there  were  more 
than  the  regulation  nine  and  there  were  a  number  of  out 
fielders.   So  it  wasn't  the  easiest  thing  to  hit  a  ball  away 
from  all  of  the  outfielders.   But  at  any  rate,  I  was  up  at  bat 
one  time  and  I  hit  the  ball  rather  sharply  into  the  shortstop 
area.   It  was  picked  up  a  little  late  and  thrown  over  in  the 
direction  of  first  base,  where  it  sailed  over  the  first  base 
man's  head  and  into  the  grass  and  bushes  beyond  him.   I  saw 
that  coming;  saw  the  throw  going  wild  and  I  rounded  first 
without  stopping  and  headed  for  second. 

The  first  baseman  eventually  found  the  ball  and  heaved  it 
in  the  general  direction  of  where  I  was,  which  was  where  no 
fielder  was.   I  continued  down  to  third  and  when  I  saw  a 
little  trouble  in  picking  up  the  ball,  I  ran  on  to  home, 
falling  exhausted  past  home  plate.   Marshall  was  standing 
there  and  he  just  about  laughed  his  head  off.   He  said,  "In 
this  game,  you  don't  need  skill,  all  you  need  is  courage." 
[laughter]  Well,  that  was  the  high  spot  in  one  of  those  pic 
nics  for  me. 

At  any  rate,  after  Mildred  Prince  died,  then  Gene  did  not 
give  the  picnic  that  year,  for  understandable  reasons.   The 
next  year  he  was  just  about  out  of  the  picture.   So  there  was 


See  next  page. 
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no  picnic  there  for  two  years,  as  I  recall.   I  missed  them  so 
much  that  I  thought  it  would  be  a  good  thing  to  see  if  we 
could  revive  the  picnics  at  my  place  in  Palo  Alto.   There  was 
an  immediate  problem  --  the  extent  of  the  area.   The  house  I 
had  sat  only  on  one-third  of  an  acre.   While  it  seemed  a  lot 
of  space  for  a  city  lot,  and  there  was  a  swimming  pool  in  the 
back  and  a  fairly  sizeable  garden  and  lawn  area,  it  was  rela 
tively  small  to  try  to  handle  the  number  of  people  which  had 
been  added  to  the  firm  since  then.   But  at  any  rate  we  solved 
that  problem  by  dividing  the  picnic  into  two  days,  one  on 
Saturday  and  one  Sunday,  sending  out  a  little  flyer  first 
asking  people  to  sign  up  for  which  day  they  preferred  and  then 
accommodating  them  as  far  as  possible  and  for  those  who  did 
not  specify  a  day,  evening  out  the  numbers.   It  worked  out 
very  well.   We  always  had  good  weather  at  that  time  of  the 
year  in  Palo  Alto. 

Hicke:     What  time  of  the  year  was  it? 

Marshall:   Oh,  that  was  around  June  when  we  had  been  giving  them.   So  we 
did  enjoy  ourselves  over  a  great  deal  of  swimming.   I  always 
provided  plenty  of  beer  and  some  hard  liquor  for  those  who 
wanted  it.   That  in  itself  made  a  story,  because  if  I  had  an 
awful  lot  of  beer,  thinking  that  would  be  the  drink,  then  it 
seemed  everybody  wanted  to  drink  hard  drinks.   If  I  set  those 
out  more  evidence,  then  beer  was  wanted.   A  couple  of  times  I 
did  have  to  rush  out  quickly  to  get  more  beer  because  on  a 
warm  day  it  went  fast.   Anyway,  we  had  good  times  down  there 
and  everybody  seemed  to  enjoy  them. 

After  a  while,  an  unhappy  development,  unhappy  so  far  as 
I  was  concerned,  came  in.   Although  I  was  putting  on  the  whole 
picnic  at  my  expense,  the  firm  seemed  to  think  it  would  be 
much  better  for  the  firm's  purposes  if  the  picnics  could  be 
moved  into  the  time  when  the  summer  clerks  were  there.   There 
weren't  as  many  summer  clerks  as  there  are  now,  but  it  did  add 
quite  a  few  of  the  young  people  and  spouses  or  dates  who  were 
not  used  to  the  firm  spirit  and  the  firm's  respect  for  itself 
and  each  other.   That  was  very  disturbing  to  my  wife.   She 
said  that  she  saw  no  real  point  in  our  putting  ourselves  out 
to  the  extent  that  it  required  to  put  on  this  picnic,  to  pre 
pare  for  it,  prepare  a  lot  of  food,  and  we  did  need  a  lot  of 
food. 

Hicke:     You  furnished  all  the  food? 

Marshall:  We  furnished  all  the  food  and  furnished  all  the  liquor.  She 
thought  it  was  quite  an  imposition  really  to  have  to  do  that 
for  a  lot  of  young  people  who  didn't  much  care  and  she  would 
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never  see  again,  because  only  perhaps  a  third  of  them  would 
ever  come  back  to  the  firm.   So  she  began  to  dislike  the  idea 
of  picnics,  and  after  awhile,  we  decided  just  to  give  them  up. 

Actually,  they  were  the  start  of  what  developed  into  the 
potpourri,  because  when  we  stopped  giving  the  picnics,  the 
firm  still  felt  the  lack  of  something  at  that  time  of  the 
year,  and  also  the  summer  program  people  were  distressed  that 
they  didn't  have  something  to  entice  the  summer  clerks,  now 
"summer  associates."  So  they  began  the  idea  of  a  potpourri 
and  that  has  continued  since.   At  any  rate,  so  much  for  the 
picnics.   They  were  part  of  the  old  tradition  for  a  while.   We 
enjoyed  them  in  spite  of  the  burden.   But  they  went  the  way  of 
all  progress. 

Well,  just  to  carry  on  through,  I  don't  know  anything  about 
the  potpourri.   What  is  that? 

Well,  the  potpourri  developed  into  a  kind  of  a  variety  thing. 
I  wish  I  could  go  back  over  the  history  of  them,  but  I  don't 
have  the  memory  of  them  all  by  any  means.   They  were  a  get- 
together  for  which  the  potpourri  committee  really  strained 
itself  to  think  of  attractive  ideas.   Some  were  really  imagi 
native  and  exciting.   For  instance,  one  time  they  had  the  pot 
pourri  up  at  the  Lawrence  Radiation  Lab  in  Berkeley.   The  firm 
was  able  to  get  the  use  of  the  lab  for,  I  think,  a  morning  in 
which  it  was  not  being  opened  to  the  public  generally.   So  we 
had  the  run  of  the  lab.   There  were  people  acting  as  docents 
who  were  there  to  explain  things.   It  was  really  exciting 
learning  about  all  the  various  things  they  were  doing  and  the 
machinery  that  did  it.   We  also  had  an  opportunity  for  food, 
now  supplied  by  the  firm,  and  to  a  limited  degree  some  drinks. 

Another  one  was  given  out  at  the  --  now  I  am  confusing 
something.   I'm  confusing  that  now  with  the  firm  dance.   I'd 
better  not  get  in  deep  in  that  regard.   I  remember  there  were 
two  given  up  at  a  ranch  in  Marin  County  and  now  I  have  for 
gotten  the  name  of  the  ranch.   I'll  have  to  supply  that  from 
the  firm  history.   Perhaps  you,  Carole,  could  pick  up  this 
thread  sometime  with  some  of  the  younger  people  who  have  been 
going  more  regularly  than  we  have  now  and  would  have  a  more 
detailed  recollection.   Actually,  of  course,  all  the  records 
of  the  potpourris  are  available  and  should  be  ready  at  hand  to 
someone  who  could  explain  them  all. 


Hicke: 


What  committee  would  be  in  charge  of  that? 
that? 


Did  you  mention 


Marshall:   Potpourri  committee. 
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Hicke:     Okay,  well,  this  is  something  that  I  had  not  heard  anything  at 
all  about,  so  I  didn't  even  know  enough  to  ask. 

Marshall:   Perhaps  before  the  next  time  I  could  talk  to  one  or  two  people 
who  have  served  on  those  committees  and  who  would  refer  me  to 
what  is  needed  to  be  known. 

Hicke:     And  you  mentioned  the  firm  dances.   When  did  these  begin? 
Marshall:   Now,  I  can't  remember  either.   I  can't  give  you  times. 
Hicke:     Well,  can  you  tell  me  about  how  they  got  started? 

Marshall:   No,  I  can't  tell  you  how  they  got  started.   It  was  somebody's 
brilliant  idea.   It  is  something  that  I,  personally,  have 
enjoyed  ever  since.   The  last  one  was  just  two  or  three  nights 
ago,  last  Saturday  in  fact.   But  I  don't  want  to  get  into  the 
history. 

Hicke:     Okay. 

Marshall:   I  wish  I  could  remember  just  where  and  how  they  started,  but 

they  have  been  given  in  the  fall  at  various  places.   I'm  going 
to  ask  we  postpone  that  if  I  may  while  I  just  exchange  a  few 
recollections  with  some  people  so  I  can  get  some  greater  con 
tinuity.   But  the  firm  dinner  dance  again  added  to  the  colle- 
gial  feeling  in  the  firm  and  I  think  was  really  vital  as  one 
of  the  things  that  could  be  done,  like  the  potpourri,  to  get 
all  the  people  in  the  firm  to  know  each  other  better.   And  to 
get  the  wives  in  the  spirit  of  the  firm,  too.   But  at  any 
rate,  let's  postpone  that  if  we  may. 

Hicke:     Was  there  some  sense  as  the  firm  began  to  grow  in  the  fifties 
and  sixties  that  you,  for  instance,  might  not  have  known  too 
much  about  what  was  happening  in  other  practice  groups?   Per 
haps  that's  unusual  in  your  situation  since  you  were  the  -- 

Marshall:   Since  I  did  a  lot  of  litigation  and  appellate  work,  that 

crossed  the  bountaries  very  readily.   There  was  no  real  prac 
tice  group  for  me.   Actually,  if  I  got  a  case,  I  had  to  learn 
everything  there  was  to  know  about  that  case  and  the  subject 
matter  of  it.   That  might  mean  a  lot  of  contact  with  other 
people,  particularly  in  the  appellate  cases  where  I  was  taking 
over  a  case  that  was  tried  by  someone  else.   It  meant  getting 
together  with  him  or  his  staff  to  a  considerable  degree.   So 
there  was  not  so  much  division  in  my  mind  in  what  the  firm 
did.   Now  it  is  quite  different,  and  of  course  the  size  of  the 
firm  has  grown  so  and  the  complexity  of  the  law  has  grown  so 
that  there  is  nothing  like  that  broad  sweep  that  we  had  then. 


Above:  Francis  Marshall,  James  O'Brien,  Del  Fuller,  Sr.,  Stanley  Madden. 
Below:  Francis  Marshall,  1986.  Photograph  by  Carole  Eiake. 
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I  do  think  that  the  few  social  events  that  we  have  now 
are  very,  very  valuable  and  I  hope  we'll  never  lose  them. 

Well,  you  probably  knew  as  much  about  total  work  of  the  firm 
as  anybody  in  that  era. 

Up  to  a  point  and  that  is  all.   Because  it's  now  grown  beyond 
any  one  man's  scope  of  comprehension.   Now  there  are  still 
people  who  specialize  in  appellate  work.   They  must  cross 
over,  but  there  again,  the  work  is  so  divided  among  them  that 
all  they  can  do  is  learn  their  own  particular  case  at  the 
time,  their  own  particular  subject  matter  at  the  time,  and 
then  go  on  to  something  else.   They  may  do  a  good  deal  of 
crossing  over,  but  still  the  scope  of  each  specialty  now,  or 
each  area  of  the  law,  has  itself  grown  so  great  that  one 
cannot  get  a  grasp  of  the  whole  thing  even  in  a  more  limited 
area.   For  instance,  if  there  is  an  appeal  in  an  environmental 
case,  that  may  bring  the  appellate  lawyer  close  to  two  or 
three  people  in  the  environmental  group.   But  when  there  are 
twenty-five  or  thirty  people  in  that  group,  that  is  not  some 
thing  for  a  person  to  comprehend  even  in  that  field  of  law. 
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V  BAR  ACTIVITIES  AND  PRO  BONO  WORK 


Administrative  Agencies  and  Tribunals  Committee 


Hicke:  I  wonder  if  we  could  just  switch  topics  right  now.  I  would 
like  to  ask  you  to  tell  me  something  about  your  bar  activi 
ties. 


Marshall:   Well,  I  have  served  on  several  committees  of  varying  impor 
tance.   I  think  the  first  one  I  served  on  went  back  quite  a 
few  years.   It  was  the  Administrative  Agencies  and  Tribunals 
Committee  of  the  State  Bar.   Obviously,  I  got  into  that 
because  I  was  doing  so  much  rate  work  for  the  telephone  com 
pany,  and  that  involved  certainly  an  important  administrative 
agency,  the  Public  Utilities  Commission.   At  any  rate,  I  was 
on  that  committee  off  and  on,  but  mostly  on,  for  some  twelve 
years.   When  one  term  expired,  there  would  always  appear  a 
vacancy  on  the  committee  in  a  few  months  and  I  would  be  put  in 
to  fill  that  gap.   During  that  twelve-year  stretch,  I  was 
twice  chairman  of  the  committee  and  twice  vice  chairman  and  of 
course  worked  on  it  all  the  time.   I  carried  quite  a  load  pre 
paring  the  reports  of  the  committees  because,  again,  I  seemed 
to  be  closer  to  the  administrative  work,  not  only  with  the 
Public  Utilities  Commission  but  other  administrative  bodies, 
than  almost  anyone  else.   It  was  not  a  very  exciting  com 
mittee,  but  there  was  quite  a  lot  of  work.   Our  reports,  we 
thought,  were  quite  valuable  for  the  board  of  governors.   But 
whether  they  actually  resulted  in  any  cleanup  over  problems  of 
the  administrative  agencies,  I  really  can't  say. 

Hicke:     Can  you  recall  any  specific  problems  that  you  dealt  with? 

Marshall:   Well,  the  problems  really  mostly  revolved  around  the  practices 
in  administrative  bodies.   It  is  the  rules  that  they  had  and 
the  hearings  that  they  conducted  and  seeing  that  people  got  a 
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fair  shake  in  those  hearings  --  that  they  got  due  process  of 
law.   There  always  seemed  to  be  some  feeling  on  the  part  of 
the  administrative  tribunals  and  their  staffs  that  they  didn't 
want  to  be  hampered  too  much  with  the  due  process  principles 
of  the  courts.   They  had  a  job  to  do  and  they  wanted  to  get  it 
done,  so  they  felt  free  to  take  shortcuts.   There  was,  there 
fore,  some  problem  always  of  seeing  that  the  rules  and  regula 
tions  of  administrative  agencies  were  fair  and  did  accord  the 
public,  all  members  of  the  public,  an  opportunity  to  make 
their  case  and  not  be  short-circuited  out  of  the  picture  by 
administrative  bodies. 

I  can't  really  add  much  to  that.   It  seemed  to  be  a  nec 
essary  work,  but  there  was  nothing  really  exciting  about  it  at 
all,  to  my  mind.   It  did  involve,  because  it  was  state-wide,  a 
considerable  amount  of  contact  with  people  in  other  areas,  and 
that  was  valuable  to  me  from  a  selfish  standpoint  because  we 
got  together  with  lawyers  from  Los  Angeles  and  San  Diego  and 
Sacramento  and  other  places.   We  actually  were  divided  into  a 
northern  and  southern  section  to  conserve  time  and  expense. 
At  times  we  had  considerable  contact  with  people  in  the  other 
areas  than  our  own. 


Do  you  want  to  go  on  to  something  else? 


Committee  of  Bar  Examiners 


Marshall:   The  most  important  State  Bar  work  I  did  was  in  connection  with 
the  Committee  of  Bar  Examiners.   I  served  on  that  committee 
for  five  years  because  my  original  four-year  term  was 
extended,  as  I'll  comment  on  a  minute  later.   Why  I  got  onto 
that  committee,  I  don't  know.   I  never  did  know  who  sponsored 
my  appointment  or  why  the  board  of  governors  appointed  me,  but 
I  found  myself  appointed  to  it,  and  immediately  plunged  into 
the  work.  The  first  year  was  really  quite  a  learning  process. 
But  I  did  make  up  my  mind  to  one  thing  and  that  is  that  we 
were  there  to  protect  the  public  above  all  things  and  that  was 
going  to  be  my  own  goal.* 

The  work  became  heavier  all  the  time  and  I'll  explain 
why.   There  were  several  areas  of  work.   One  of  them  was  to 
prepare  the  State  Bar  examinations,  those  that  were  given 
twice  a  year  for  the  students  and  once  a  year,  I  believe,  at 
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Are  Bar  Exams  Really  Necessary? 


Francis  N.  Marshall,  chairman  of  the  State  Bar  Committee 
of  Bar  Examiners,  will  address  the  Lawyers'  Club  Friday  on  a 
topic  of  increasing  Importance  to  the  public  and  legal  profession— 
the  bar  examinations. 

The  luncheon  meeting  will  be  held  at  noon  in  the  Ralston 
Room  of  the  Sheraton-Palace  Hotel  and  Marshall's  address  will  be 
entitled  "Bar  Examinations:  New  Directions?" 

The  bar  examinations  have  been  charged  In  recent  months  with 
being  a  barrier  to  adequate  representation  of  minority  groups. 
Some  critics  have  argued  that  there  should  be  no  bar  examinations 
at  all,  and  others  say  that  the  examinations  as  presently  given  do 
not  test  the  qualities  which  make  for  a  successful  lawyer.  Marshall 
will  deal  with  these  and  other  questions,  such  as  the  amount  of 
training  that  is  necessary  for  a  law  student  to  adequately  serve 
the  public. 

Marshall  is  a  partner  in  the  law  firm  of  Pillsbury,  Madison  & 
Sutro  and  has  been  chairman  of  the  committee  of  Bar  Examiners 
since  May,  1971.  Tickets  'for  the  luncheon  are  $5  per  person,  and 
reservations  should  be  made  by  phoning  the  Lawyers'  Club  at 
673-6025. 


FRANCIS  N.  MARSHALL 
Luncheon  Speaker  Friday 
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A  Few  Words 
From -The  Bar, 
Exam  Chief  ~- 

Francis  N.  Marshall,  chairman  of 
the  State  Bar  Board  of  Bar  Exam 
iners,  will  address  the  monthly  in 
structional  luncheon  of  the  Lawyers' 
Club  of  San  Francisco  on  Friday,  Dec. 
8,  In  the  Ralston  Room  of  the  Sher 
aton-Palace  Hotel. 

Marshall's  topic  will  be  "Bar  Ex 
aminations  —  New  Directions."  A 
partner  in  the  Pillsbury,  Madison  & 
Sutro  law  firm,  Marshall  has  been 
a  member  of  the  Committee  since 
May,  1968.  Ke  served  as  vice-chair 
man  from  Jan.  1  to  April  30,  1971, 
and  became  chaincan  on  may  1,  1971. 

The  luncheon  meeting  will  be«rin 
at  noon. 


California  Bar  Exam  Discussed 


Francis  N.  Marshall  '31.  chairman  of  the  San 
Francisco  office  of  the  California  Bar  Examiners, 
talked  with  students  on  December  9  about  new 
procedures  for  the  California  Bar  Exam,  including 
one  day  of  multiple  choice  questions,  looking  to 
the  future  National  Bar  Exam. 
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that  time  for  out-of-state  attorneys.   No,  I  must  correct 
that.   They  were  given  twice  a  year  for  the  out-of-state 
attorneys  also.   Preparation  of  the  examination  meant  buying 
examination  questions  from  people  who  would  prepare  and  submit 
them,  and  then  going  over  them  with  a  fine-tooth  comb  to  see 
that  there  were  no  pitfalls,  no  fools  traps,  nothing  unin 
tended,  no  ambiguities,  and  all  the  rest. 

We  bought  examination  questions  from  out-of-state  law 
professors  and  from  practicing  lawyers  within  the  state.   The 
reason  for  excluding  the  in-state  law  school  professors  was 
rather  obvious  to  us.   They  would  prepare  questions  that 
reflected  what  they  themselves  were  teaching.   Because  almost 
all  of  the  students  taking  the  examination  went  to  in-state 
schools,  that  seemed  to  give  them  considerable  advantage  in 
questions  prepared  by  local  professors.   When  the  questions 
were  purchased,  then  the  work  began. 

We  were  very  fortunate,  about  the  end  of  my  first  year  on 
the  committee,  to  be  able  to  secure  the  services  of  John  Gor- 
finkel,  who  had  just  then  retired  as  dean  of  the  Golden  Gate 
Law  School.   He  was  invaluable  to  the  committee  because  he  has 
a  very  keen  mind  and  was  very  used  to  the  examination  process. 
He  still  serves  the  committee,  by  the  way.*  At  any  rate,  we 
would  get  those  proposed  questions.   A  regular  staff  man  on 
the  committee  would  submit  the  various  questions  for  adoption 
at  a  question  selection  meeting  of  the  committee.   We  had 
those  twice  a  year  to  prepare  for  the  twice-a-year  bar 
examination. 

I'm  really  much  interested  in  telling  about  the  process 
because  it  took  a  great  deal  of  close  attention  to  every 
single  sentence,  every  single  comma  in  the  proposed  questions. 
Commas,  we  soon  learned,  could  be  makers  of  great  ambiguities, 
depending  upon  where  they  were  placed.   So  we  were  careful 
that  a  comma  didn't  change  the  meaning  either  by  its  absence 
or  its  presence,  and  correct  that  event.   Ambiguity  was,  I 
think,  the  biggest  bugbear  at  the  very  beginning.   We  would 
discuss  each  question  from  the  standpoint  of,  well,  could  it 
mean  something  else  to  somebody?   And  what  was  it  supposed  to 
mean?  We  did  everything  possible  to  clear  them  up.   We  also 
tried  to  get  away  from  questions  -- 

n 


John  Gorfinkel  suffered  a  fatal  stroke  on  August  8,  1987. 
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--  that  had  technical  subject  matters  that  wouldn't  be 
readily  understood  by  everyone  taking  the  examination.   And, 
of  course,  we  tried  to  get  away  from  bias  of  any  sort. 

That  turns  my  thought  to  something  that  happened  after  I 
was  off  the  committee.   During  all  of  my  terms  on  the  com 
mittee,  there  were  always  some  people  who  would  challenge  the 
examination  as  being  biased  against  various  groups,  particu 
larly  the  blacks.   After  I  had  been  off  the  committee  for 
about  a  year,  the  legislature  required  investigation  of  the 
bar  examination.   A  committee  was  appointed,  an  investigating 
committee  of  some  fifteen  or  so  people  who  were  supposed  to  be 
a  cross  section  of  lawyers,  judges,  and  nonlawyers  who  would 
be  interested  in  how  the  bar  examination  really  worked. 

I  remember  well  that  I  was  trying  to  explain  --  I  was  the 
first  witness  called.   I  was  a  witness  before  that  committee 
for  about  a  day  and  a  half,  with  questions  from  everybody,  of 
course.   Some  suggestion  of  bias  against  the  blacks  was  raised 
by  one  or  two  black  people  on  the  committee.   I  tried  to 
explain  how  we  tried  to  avoid  that  bias.   I  recalled  a  ques 
tion  which  we  had  purchased  from  somebody  or  other  and  worked 
very  hard  to  sanitize  as  far  as  anything  that  would  be  unknown 
or  might  be  unknown  to  people  in  general  taking  the 
examination. 

I  recall  that  the  question  as  submitted  --  well,  it  was 
about  golf.   It  had  a  situation  in  which  a  golf  course  was 
laid  out  so  that  one  of  the  holes,  say  the  seventh  hole, 
abutted  on  the  property  of  a  man  who  had  bought  his  property 
particularly  so  that  he  could  be  a  member  of  the  golf  club, 
because  that  property  around  the  golf  course  was  one  develop 
ment  which  reserved  the  right  to  buy  to  members  of  the  golf 
club. 

At  any  rate,  it  presented  the  situation  in  which  a  very 
bad  slice  would  go  off  the  course  and  into  this  person's 
garden.   After  having  several  incidents  of  that  kind  and  some 
damage  to  his  property,  he  sued.   The  first  question  in  my 
mind  was  "What  about  this  word  'slice'?"  There  would  be  a  lot 
of  people  who  weren't  familiar  with  golf  and  would  be  com 
pletely  confused  by  that  word.   So  it  became  a  problem  immedi 
ately  to  get  that  word  out  and  find  a  substitute  which  was 
short,  good  enough  for  the  question,  but  wouldn't  have  any 
kind  of  technical  peculiarities.   So  the  upshot  of  it  was,  I 
think,  that  we  just  said  a  badly  hit  ball  or  misdirected  ball 
or  something  of  that  kind.   Well,  that  was  just  one  of  things 
we  did. 
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We  had  a  little  trouble  with  a  golf  hole,  but  we  got 
around  that  somehow;  I  have  forgotten  how.   And,  of  course,  we 
had  trouble  with  a  golf  tee,  that  is,  the  area  from  which  the 
drive  was  made.   We  had  to  get  around  that. 

By  the  time  we  got  through  we  were  positive  that  nobody 
would  be  handicapped  and  thought  that  anybody  who  was  in  a 
position  of  taking  the  examination  must  have  at  least  a  gen 
eral  understanding  what  went  on  in  the  world  was  to  know  that 
there  was  such  a  game  of  golf.   But  when  I  explained  in  detail 
to  the  investigating  committee,  one  of  the  black  men  on  the 
committee  said  immediately,  "I  never  knew  there  was  such  a 
thing  as  golf  until  I  was  twenty-one  years  old."   It  took  me 
aback.   But  all  I  could  do  was  say,  "We  certainly  did  the  best 
we  could  to  take  care  of  that  issue  and  see  that  no  one  was 
handicapped,  and  we  thought  that  anyone  who  had  gone  through 
that  much  training  in  the  world  and  worldly  affairs  would  not 
be  disturbed  by  anything  that  we  left  in  the  question." 

Well,  it  did  end  the  particular  problem  with  the  investi 
gating  committee,  but  it  always  stuck  in  my  mind  to  emphasize 
the  amount  of  attention  that  we  gave  to  preparing  questions 
that  could  handicap  no  one.   I  think  we  did  a  very  good  job 
during  the  time  we  operated  on  it.   At  any  rate,  we  would  get 
through  with  the  question  and  all  the  commas  and  semicolons 
and  decide  that  that  question  would  be  fair  and  it  would  go 
into  the  bank  for  the  next  examination.   That  was  one  of  the 
processes.   The  preparation  of  the  examination. 

Then  there  were  a  lot  of  questions  about  the  giving  of 
the  examination.   Those  were  mostly  handled  by  the  technical 
staff  of  the  committee,  which  was  used  to  arranging  the  halls 
necessary  for  giving  the  examination,  the  various  places  where 
it  should  be  given,  for  instance,  in  San  Francisco  and  Los 
Angeles  or  possibly  also  in  San  Diego;  that  was  added.   Or 
possibly  someplace  in  Orange  County  or  in  Sacramento.  Well, 
eventually  we  faced  that  question  for  a  growing  number  of 
applicants,  which  during  the  time  that  I  was  on  the  committee, 
I  think  grew  from  the  4,000  to  over  8,000  to  take  one  examina 
tion.   It's  way  up  in  that  area  now  or  even  above.   So  there 
were  a  lot  of  logistical  questions. 

There  were  also  questions  of  providing  for  handicapped 
people  --  those  who  had  to  sit  in  wheelchairs  while  they  took 
the  examination  or  even  those  who  were  blind.   There  might 
well  be  and  were  some  blind  people  in  some  of  the  examina 
tions.   There  were  those  who  felt  their  handwriting  was  so 
illegible  but  they  knew  how  to  type  so  they  wanted  to  take  the 
examination  on  typewriters.   So  a  room  had  to  be  provided  for 
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those  who  would  type  to  spare  the  others,  the  handwriters, 
from  the  noise  of  all  the  typewriters.   But  eventually  all 
those  things  were  ironed  out  with  the  staff,  although  they 
were  problems  to  the  committee  each  time  and  for  each  examina 
tion. 

There  were  also,  by  the  way,  some  problems  always  with 
respect  to  the  confidentiality  of  the  examination,  because  the 
questions  had  to  be  guarded  with  the  most  extreme  care.   The 
handling,  the  printing,  the  preparations  for  grading,  all  of 
those  things  had  to  be  handled  with  confidentiality  and  oaths 
to  secrecy  from  practically  everybody  that  touched  it, 
including  the  printers,  the  graders,  and  everybody  else.   We 
had  to  deal  with  graders  from  way  back  to  practically  the 
beginning  of  the  bar  examination  in  California.   Grading  had 
to  be  done  not  by  the  committee  --  there  were  too  many  papers 
for  the  small  committee  to  handle  --  but  by  practitioners  who 
were  fresh  from  law  school  and  who  could  be  employed,  who 
wouldn't  mind  the  hours  spent  for  a  very  small  stipend,  who 
were  glad  to  have  that  extra  stipend  to  add  to  their  salaries 
at  that  time.   We  had  to  get  graders.   That  was  done  by  the 
staff  initially. 

We  then  had  to  distribute  the  examinations  to  those  who 
would  read,  say  the  answers  to  one  question.   We'd  get  three 
people  reading  one  question.   (After  a  while  that  grew  to  six 
and  to  nine  because  of  the  numbers.)   But  those  three  would 
read  one  question.   When  we  had  something  like  twenty- four 
essay  questions,  and  that  was  the  scale  at  the  beginning,  then 
we  had  to  get  teams  of  graders.   They  had  to  be  generally 
around  this  area  because  we  couldn't  spend  the  time  or  money 
to  have  them  brought  up  from  Los  Angeles  or  go  down  there  our 
selves  . 

As  soon  as  the  examination  papers  were  in  the  books,  we 
first  had  a  test  session  with  graders.   We  would  have  each 
team  of  graders  read  say  twenty  books  of  their  question  and 
then  come  back  for  a  session  with  us.   In  the  meantime,  the 
committee  members  read  twenty  books  of  each  question  and  then 
tested  the  results  that  the  graders  would  come  up  with  the 
results  that  the  committee  members  would  come  up  with.   I 
think,  as  I  recall,  not  every  committee  member  read  answers  to 
every  question.   But  they  would  read  four  or  five  and  then 
have  to  deal  with  four  or  five  of  these  teams  of  graders. 

To  those  grading  sessions,  those  test  sessions,  there 
were  also  invited  three  or  so  faculty  members  from  various  law 
schools.   They  changed  from  time  to  time.   That  is,  in  one 
grading  session  for  one  examination,  there  might  be  one  from  a 
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Sacramento  school  and  one  from  a  San  Francisco  school  and  one 
from  a  Los  Angeles  school.   They  would  sit  in  on  the  sessions 
and  would  not  be  allowed  to  comment  or  question  the  graders  at 
the  time.   Afterwards  they  would  have  a  roundup  session  with 
the  committee  members  and  get  their  slant  on  things. 

I  might  say  on  that  subject  that  without  any  exception 
during  all  the  times  that  we  had  those  session  during  my 
incumbancy  on  the  committee,  we  had  nothing  but  praise  from 
the  professors  from  the  outside.   Not  only  praise,  but  also  a 
general  comment  that  we  were  more  liberal  in  the  grading  than 
those  professors  would  have  been  in  their  own  classes.   So, 
that  to  our  minds  pretty  well  confirmed  the  fact  that  we  were 
not  being  unfair  to  the  students  taking  the  examination. 

But  at  any  rate,  we  would  have  our  own  grades,  as  those 
who  read  those  particular  questions,  against  the  grades  sub 
mitted  by  those  teams  of  graders.   Sometimes  we  would  tell 
them  they  were  being  too  strict,  sometimes  we  would  tell  them 
they  were  being  too  liberal,  although  that  wasn't  often  the 
case.   They  tended  to  be  more  strict  and  less  liberal  than  the 
committee  members  were.   Therefore,  we  had  to  discuss  with 
them  how  they  could  get  their  grades  more  in  line  with  what  we 
thought  the  grades  on  those  papers  ought  to  be. 

Those  sessions  were  interesting  and  very  hard  working. 
One  day  of  those  was  a  real  session.   There  were  two  days  of 
those  each  year  for  each  of  the  examinations.   Well,  that  was 
for  the  grading.   Those  sessions  were  also  attended  by  our 
reappraisers .   It  was  a  considerable  corps  of  about  six  in  the 
earliest  years.   I  think  there  are  more  now  of  so-called  reap 
praisers  who  were  practicing  attorneys,  who  had  been  graders 
initially  and  then  had  graduated  as  the  years  went  by  to  the 
reappraiser  status.   Now,  they  had  the  job  of  rereading  all  of 
the  examination  results  or  books  that  came  in  finally  between 
65  and  70  percent  --  70  percent  being  the  passing  grade  --to 
be  sure  that  there  was  no  undue  harshness  or  unfairness  in  the 
grading  that  came  in.   They  did  a  very  good  job  and  generally 
there  might  be  expected  a  little  bit  of  increase  of  grades. 
Particularly  around  the  69  percent  initial  grade.   Some  of 
those  would  be  passed. 

They  were  also  very  important  when  petitions  for  reap 
praisal  came  in,  because  petitions  came  in  no  matter  what  the 
failing  grade  was,  that  there  be  a  reappraisal,  although  those 
who  had  initially  received  less  than  the  65  percent  grade  usu 
ally  got  pretty  short  shrift.   One  could  see  pretty  readily 
that  the  examination  papers  of  those  people  who  got  around  40s 
and  50s  were  really  God-awful.   They  were! 
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Well,  I  have  covered  grading  and  the  examination 
preparation.   I  am  trying  to  think  what  else  we  did  apart  from 
the  school  accreditation  process.   I  don't  think  of  anything 
at  the  moment.   At  any  rate,  there  was  that  other  side  of  our 
activities  which  was  the  accreditation  of  law  schools.   Some 
law  schools  were  accredited  by  the  American  Bar  Association. 
Those  had  a  prima  facie  accreditation  in  California.   That  is, 
we  generally  took  the  standards  of  the  American  Bar  Associa 
tion  and  if  they  were  met,  why  that  was  good  enough  for  us. 
But  we  also  thought  that  in  some  respect,  the  standards  of  the 
American  Bar  Association  were  too  stiff  for  those  California 
schools  which,  for  instance,  were  mainly  part-time  schools  and 
serving  part-time  students,  and  those  which  were  night  schools 
which  relied  very  heavily  upon  practicing  lawyers  as  faculty 
members  for  one  or  two  classes.   The  American  Bar  Association 
standards  required  so  many  full-time  faculty  members.   These 
California  schools  which  served  a  wonderful  purpose  in 
California  couldn't  all  meet  those  standards. 

Hicke:     I  think  Golden  Gate  [University  Law  School],  at  least  at  first 
was  a  night  school. 

Marshall:   Yes,  Golden  Gate  was  a  night  school.   I  think  it's  broadened 

its  classes  now  and  has  many  daytime  classes.   But  at  any  rate 
there  were  many  of  them  that  couldn't  meet  that  faculty  stan 
dard.   Also,  they  couldn't  meet  the  stiff  library  standard  of 
the  American  Bar  Association.   So  we  tailored  our  standards  of 
accreditation  pretty  much  to  what  we  thought  would  well  serve 
California's  needs,  both  from  the  standpoint  of  the  lawyers 
themselves  and  from  the  public  who  used  the  lawyers.   There 
fore  we  would  examine  those  schools,  how  they  operated  and  how 
they  met  the  reasonable  standards  that  we  set. 

Here  again,  John  Gorfinkel  was  absolutely  invaluable.   He 
was  so  used  to  all  the  school  problems  from  his  work  at  Golden 
Gate  University  that  his  inquiry  into  the  school's  operation 
was  very  direct  and  pointed.   He  knew  what  to  look  for,  what 
to  expect,  and  where  schools  would  be  failing. 

I  should  mention  that  among  the  other  standards,  there 
were  standards  of  admission,  where  an  examination  had  to  be 
made  of  people  who  were  admitted  to  schools  to  be  sure  that 
students  were  not  caught  up  in  the  idea  that  they  could  be 
made  lawyers  when  they  were  hopelessly  unfitted  even  to  start 
study  of  the  law.   We  had  to  make  sure  that  the  schools  were 
not  taking  their  money  under  what  amounted  to  false  pre 
tenses  --  not  only  for  admission,  but  for  carrying  on  after 
the  first  year  had  proved  that  they  were  not  suited  to  law 
practice  and  never  could  make  it. 
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There  was  a  first-year  law  students'  examination,  which 
was  also  administered  by  the  committee  but  was  handled  much 
more  by  the  staff  than  by  the  committee  itself.   That  examina 
tion  had  to  be  passed  before  a  student  could  take  for  credit 
any  course  beyond  the  first -year  courses.   They  could  go  on  if 
they  wanted  to,  but  they  couldn't  get  any  credit  toward  quali 
fying  for  their  required  schooling.   The  first-year  examina 
tion  had  to  be  given  for  all  four-year  schools,  all  schools 
that  had  part-time  students,  and  all  those  who  didn't  have  a 
full  accreditation.   That  was  another  time-taker  for  us  and 
required  a  good  deal  of  work.   I  am  trying  to  think  now, 
before  I  get  into  the  moral  character. 

Moral  character  was  the  third  big  area  of  our  work, 
because  applicants  for  the  bar  examination  also  had  to 
prove  --  and  they  had  the  burden  of  proof  --  that  they  had 
good  moral  character.   People  whose  application  showed  that 
they  had  committed  crimes,  that  they  had  been  in  prison,  or 
that  they  had  been  in  trouble  somewhere  in  the  schools  were 
called  out  and  examined  first  by  the  staff  and  then  by  the 
committee. 

If  there  was  a  difficulty,  sometimes  the  committee  would 
say,  "Well,  this  problem  is  not  a  real  problem  at  all;  we  can 
certify  that  there  is  nothing  against  the  showing  of  moral 
character  by  this  particular  person."  But  otherwise,  we  would 
call  the  applicant  to  a  hearing.  We  had  hearings  in  which  the 
applicants  could  appear  in  their  own  behalf  and  also  could  be 
represented  by  attorneys.   Most  of  them  came  in  with  their  own 
attorneys.   An  interrogation  would  be  made  --  I  don't  know  how 
to  characterize  it  really,  except  to  say  that  we  would  inquire 
about  the  particular  thing  that  showed  up  on  that  person's 
application  which  threw  the  moral  character  into  question  and 
see  what  the  person  had  to  say  about  it. 

Actually  the  committee  looked  very  hard  to  find  evidence 
of  rehabilitation.   If  a  person  had  committed  some  peccadillo 
in  school,  perhaps  had  been  kicked  out  of  school  or  gotten 
into  minor  scrapes  with  the  law,  and  had  nothing  against  his 
behavior  in  three  or  four  years  since,  why  we  had  no  hesita 
tion  in  certifying  that  the  moral  character  standard  was  met. 
But  if  there  was  something  more  serious,  then  we  inquired  into 
it  seriously.   Every  once  in  a  while  we  had  to  turn  someone 
down.   Then  we  would  be  faced  with  defending  a  suit  in  court 
usually.   The  inquiry  went  right  to  the  Supreme  Court,  which 
had  the  initial  review  over  any  action  of  the  Committee  of  Bar 
Examiners . 
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Well,  I  think  that  generally  covers  what  the  committee 
did.   It  met  about  four  times  a  year  in  big  sessions  --  the 
three-day  sessions  which  were  generally  held  in  some  get-away 
place  or  resort  where  we  could  be  away  from  all  business  con 
tacts,  business  calls,  and  far  enough  away  so  that  people 
couldn't  come  in  and  try  to  see  us.   We  could  devote  our  three 
days  of  time  absolutely  to  the  problems  before  us. 

Those  days  were  quite  full.   The  Friday  and  Saturday 
might  run  from  eight  to  ten  hours  or  even  longer.   Sunday,  we 
usually  tried  to  get  away  by  afternoon.   But  they  were  very 
hard-working  sessions.   We  always  worked  through  lunch.   We 
just  had  a  sandwich  brought  in.   We  worked  from  8  o'clock  in 
the  morning  until  the  end  of  the  afternoon  and  then  some. 

It  was  a  very  stimulating  experience.   We  got  to  be  very 
close-knit  groups  --  real  teams.   We  respected  each  other  and 
worked  very  hard.   At  any  rate,  at  the  end  of  the  second  year 
I  became  the  vice  chairman  for  the  next  year  and  the  chairman 
the  fourth  year,  which  ordinarily  would  have  been  the  end  of 
my  term.   But  the  governors  thought  they  didn't  have  a  suit 
able  candidate  the  following  year,  so  they  called  me  back  and 
appointed  me  chairman  again.   I  served  that  extra  time. 

I  should  say  that  during  the  last  year,  particularly, 
there  was  a  great  deal  of  upset  about  the  bar  examination  by 
minority  groups  who  were  getting  on  television  all  the  time. 
Several  times  I  got  a  call  from  the  president  of  the  State  Bar 
in  the  afternoon  saying  that,  "So  and  so  is  going  on  televi 
sion  to  challenge  the  bar  examination  tomorrow  morning,  and 
will  you  please  be  down  there  to  answer?"  So,  I  would  take  an 
early  7  a.m.  plane  and  be  in  the  television  studio  by 
9  o'clock  to  be  able  to  respond  to  whatever  was  the  challenge. 
That  got  to  be  quite  exciting  sometimes.   I  think  we  came  off 
it  pretty  well.   I  can't  think  of  anything  else  right  now  to 
tell  about  the  bar  examination. 

Well,  I  have  one  question  I  wanted  to  ask  you.   In  view  of  the 
enormous  amount  of  time  and  effort  that  you  had  to  devote  to 
this  committee  and  the  other  one  you  talked  about  too,  what 
motivates  a  person  to  do  this?  You  mentioned  that  it  was 
stimulating,  but  can  you  add  some  other  perspective? 

I  think  that  one  readily  gets  the  picture  as  to  the  public 
needs  for  doing  whatever  the  committee  does,  whatever  commis 
sion  or  committee  it  is.   That  public  need  seems  to  increase 
as  times  go  on.   The  spirit  of  service  takes  hold  of  you  and 
it  grows  very  strongly.   I  can't  resist  talking  about  Jack 
Sutro  and  all  the  committee  work  that  he  has  done  --  State  Bar 
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committees  and  federal  committee  --  he  just  can't  say  no.   And 
he  devotes  all  his  time  nowadays  to  that  work,  in  the  greatest 
spirit  of  public  service.   I  can't  think  of  anyone  who  has 
ever  given  more  to  the  service  needs  of  the  Bar  than  Jack 
Sutro  has.   Well,  that  spirit  infects  those  who  get  the  com 
mittee  work.   The  minute  they  begin  to  appreciate  the  need, 
then  they  get  to  work  on  it. 


[Interview  continued:   November  5,  1986 ]## 


Hicke:     The  last  time  we  were  talking  about  your  Bar  activities, 
including  the  Bar  exam  committee,  and  you  told  me  after  I 
turned  the  tape  off  that  there  were  two  other  partners  who 
headed  the  Bar  exam  committee;  is  that  correct? 

Marshall:   Yes.   One  of  them  was  Del  Fuller,  Sr.   He  was  chairman  of  the 
Committee  of  Bar  Examiners.   I  can't  remember  the  exact  dates 
now,  but  I  should  imagine  that  it  was  in  the  mid  '50s.   That 
could  be  checked.   During  his  term,  he  had  the  famous 
Konigsberg  litigation,"  which  I  couldn't  give  in  detail 
without  looking  it  up,  but  I  remember  it  went  to  the  United 
States  Supreme  Court,  the  only  time  that  I  could  remember  that 
any  case  went  from  the  California  Committee  of  Bar  Examiners 
to  the  United  States  Supreme  Court,  although  cases  from  other 
states  sometimes  did. 

The  other  partner  in  the  firm  who  has  been  the  chairman 
of  the  committee  of  Bar  examiners  is  currently  in  that  office, 
and  that  is  Dennis  Kahane.   Dennis  was  appointed  to  the  com 
mittee,  as  I  recall,  about  a  little  over  a  year  ago,  but  he 
became  chairman  by  appointment  after  serving  only  one  year, 
which  is  quite  an  accomplishment.   He  has  had  a  very  lively 
time  because  of  the  protests  against  the  bar,  particularly  the 
questions  concerning  the  practical  aspect  of  bar  examination 
questions,  that  is,  the  questions  directed  toward  practice  of 
the  law  rather  than  toward  the  academic  background  for  legal 
practice.   This  has  been  a  very  difficult  matter  for  the  com 
mittee.   It  has  aroused  a  great  deal  of  questioning  and  Dennis 
has  been  much  in  the  public  eye,  or  perhaps  the  public  read 
er's  eye,  by  many  articles  currently  being  written  in  the  San 


Konigsberg  v.  State  Bar  (1957)  353  U.S.  252  (for  Fuller 
participation,  see  pp.  302-306);  Konigsberg  v.  State  Bar 
(1959)  52  Cal.2d  769;  Konigsberg  v.  State  Bar  (1961)  366  U.S. 
36. 
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Francisco  Recorder. 

Hicke:     I  just  saw  one  the  other  day  that  he  had  written  about  whether 
they  should  have  more  questions  on  ethics  in  the  bar  exam. 

Marshal:    He  has  been  running  a  regular  series  in  the  Recorder  for  some 
little  time  covering  all  sorts  of  aspects  of  the  bar  examina 
tion  and  the  committee  work.   They  have  been  very  intelli 
gently  written  and  they  are  very  illuminating.   At  any  rate,  I 
am  sure  he  is  going  to  have  a  lively  time  as  chairman.   He 
does  seem  to  enjoy  the  work,  as  I  think  Del  did  and  as  I  did, 
demanding  as  it  was. 

Hicke:     Do  you  recall  anything  about  why  this  Konigsberg  case  went  to 
the  Supreme  Court? 

Marshall:   I  don't  right  now,  perhaps  I  could  look  it  up  before  the  next 
session  and  make  some  further  comment  on  it  which  could  be 
fitted  into  this  history  at  the  proper  place. 

[inserted  at  a  later  date]   In  the  course  of  moral  fit 
ness  questioning  by  the  Committee  of  Bar  Examiners,  Konigsberg 
refused  to  answer  whether  he  was  or  had  been  a  member  of  the 
Communist  party.   All  he  would  say  was  that  he  did  not  advo 
cate,  and  never  had  advocated,  overthrow  of  the  U.  S.  govern 
ment  by  force  and  violence.   The  Committee  refused  to  certify 
him,  the  California  Supreme  Court  granted  certiorari.   That 
court  (353  U.S.  252)  sent  the  case  back,  to  ask  the  Committee 
of  Bar  Examiners  to  clarify  whether  due  to  Konigsberg 's 
silence  it  had  assumed  him  to  be  a  member  of  the  party  and 
that  that  disqualified  him,  or  whether  it  disqualified  him 
simply  because  his  refusal  to  answer  hindered  its  investiga 
tion  of  a  material  issue.   The  Committee  held  another  hearing, 
Konigsberg  held  to  his  position,  the  Committee  determined  that 
his  refusal  to  answer  prevented  its  investigation  of  a  mate 
rial  issue,  and  again  refused  to  certify  him.   The  Supreme 
Court  of  California  (52  Cal.2d  769)  upheld  the  Committee,  and 
in  turn  the  United  State  Supreme  Court  did  likewise  (33  U.S. 
36).   All  three  decisions  carried  strong  dissents. 

Hicke:     Okay,  then  perhaps  we  can  move  on  to  your  American  bar  activi 
ties  . 

Marshall:   Well,  I  have  been  a  member  of  some  committees  on  the  American 
Bar.   The  last  one  was  the  legal  education  committee,  which 
was  somewhat  natural  following  the  work  of  our  State  Bar  in 
accrediting  law  schools,  which  was  done  through  the  Committee 
of  Bar  Examiners.   I  wasn't  very  active  on  that  committee. 
John  Gorfinkel,  whom  I  mentioned  before  as  a  consultant  to  the 
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California  Committee  of  Bar  Examiners,  has  been  very  active 
with  that  [Legal  Education]  committee  and  has  worked  very 
closely  with  the  leaders  in  bar  examination  activities  in 
other  states. 

I  really  can't  have  much  to  talk  about  with  regard  to 
that  committee's  work.   I  attended  meetings,  but  a  lot  of  the 
work  of  that  committee  was  done  by  the  two  or  three  special 
ists  who  devoted  almost  full  time  to  those  matters,  particu 
larly  to  the  problems  of  accreditation  of  law  schools  as 
American-Bar  accredited,  and  of  operating  the  schools.   Of 
course,  all  of  these  things  tie  together  in  the  bar  examina 
tion  process  because  the  schools  and  the  bar  examinations  have 
to  pretty  much  mesh.   That  is,  if  the  school  has  taught  one 
thing  and  the  bar  examination  questions  were  all  on  something 
else,  it  would  be  very  unfortunate  for  the  takers  of  that  bar 
examination.   There  has  to  be  a  rather  close  coordination. 

It  does  present  a  problem  in  itself  because  it  may  well 
be  urged  and  has  been  urged  that  the  bar  examination  thus 
holds  a  dictatorship  over  the  schools  themselves  by  telling 
them  what  they  must  teach,  and  that  causes  the  complaint  that 
the  bar  examinations  attempt  to  stifle  innovations  in  the 
teaching  process,  which,  of  course,  is  bad. 

On  the  other  hand,  in  my  experience  with  bar  examination 
matters,  it  has  not  been  true  because  of  the  close  working 
together.   The  bar  examiners  almost  without  exception  tend  to 
be  relatively  conservative  as  to  their  requirements.   They 
don't  want  to  have  to  re-examine  and  realign  the  whole  testing 
process  just  because  some  school  wants  to  do  something  dif 
ferent.   On  the  other  hand,  they  are  very  sensitive  to 
demands,  general  popular  demands,  for  changes,  such  as  hap 
pened  in  California  by  adding  the  examination  of  practical 
legal  practice.   There  is  in  the  bar  examination  in  California 
now  a  whole  section  of  bar  examination  practice  questions.   Do 
you  want  me  to  go  into  that? 


Well,  I  have  one  question, 
with  individual  schools? 


Does  the  committee  have  to  deal 


It  gives  the  state  bar  examination  broadly,  to  graduates  of 
all  schools  with  the  exception  of  giving  the  first  year  exami 
nation  in  unaccredited  schools,  where  the  students  are 
required  in  an  unaccredited  school  to  take  that  first  year 
examination,  called  the  baby  bar,  before  getting  credit  for 
any  courses  taken  after  that.   That  is  simply  for  the  purpose 
of  preventing  fly-by-night  schools  from  milking  students  by 
keeping  them  two  or  three  years  when  they  have  shown  no  apti 
tude  for  legal  education  at  all. 
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Hicke:     What  changes  have  you  seen  in  the  bar  exam  since  the  time  that 
you  took  the  exam,  generally? 

Marshall:   Well,  the  first  bar  examinations  that  I  had  any  knowledge  of 
were  strictly  essay-type  questions.   That  convention  went  on 
for  many,  many  years.   It  wasn't  really  until  during  the  time 
when  I  was  chairman  in  California  that  the  so-called  multis- 
tate  bar  examinations  began  to  be  prepared  and  began  to  be  a 
part  of  the  California  bar  examination.   Those  multistate 
examinations  were  the  multiple  choice  type.   Did  I  cover  this 
before  at  all? 


Hicke:     Well,  you  talked  about  the  changes  that  you  had  to  work  with 
and  you  covered  some  of  the  areas  of  the  bar  exams. 

Marshall:   Multiple  choice  questions  were  a  brand-new  type,  a  complete 

departure  from  the  essay  questions.   The  multiple  choice  ques 
tions  were  prepared  by  a  committee.   Again,  John  Gorfinkel  was 
a  very  valued  member  of  that  committee  and  well  prepared  to 
cover  the  basic  matters  academically  in  the  background  of  the 
law.   They  were  first  given,  I  believe,  in  Florida.   At  any 
rate,  California  soon  adopted  that  system. 

It  comprised  one  half  day's  examination.   I  believe  at 
the  start  we  gave  200  questions,  each  one  of  them  having  four 
possible  answers.   They  had  to  be  answered  quite  rapid-fire. 
The  way  the  questions  were  made  up,  it  was  first  to  outline  a 
set  of  circumstances.   Under  that  set  of  circumstances,  there 
would  appear  several  of  these  four-answer  combinations.   They 
were  graded  on  a  best-answer  basis.   No  answer  pretended  to  be 
the  only  or  all-inclusive  or  all-embracing  right  answer.   In 
fact,  it  was  customary  to  have  two  that  would  be  pretty  much 
alike,  so  the  testee  had  to  use  his  brain  to  try  to  select 
which  of  those  two  was  really  the  best  answer,  not  one  that 
was  just  possible.   Then  there  would  be  two  other  suggested 
answers  which  would  be  further  off  the  beam.   They  were  called 
distractors . 

If,  in  the  testing,  it  was  found  that  40  percent  of  the 
examinees  would  select  answer  A  and  40  percent  would  select 
answer  B  and  maybe  the  other  20  percent  among  the  C  and  D,  the 
distractors,  then  the  committee  always  would  scratch  its  head 
and  finally  strike  out  that  question  from  the  examination 
itself.   This  would  automatically  lower  the  passing  grade  to 
reflect  the  lesser  number  of  questions  remaining  and  make  sure 
that  there  was  no  ambiguous  or  poorly  drawn  question  in  the 
long  run.   That  was  done  not  only  when  the  answers  came  in 
just  even-steven,  but  if  they  were  close  enough  between  two  to 
worry  the  committee,  that  question  was  invariably  stricken 
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from  the  examination.   The  multiple  choice  questions  have 
continued  and  they  are  still  being  given,  now  what  is  it  -- 
some  fifteen  or  more  years  since  I  have  been  on  the  committee. 
Although  there  is  question  as  to  whether  they  are  really 
valuable. 

Hicke:     I  believe  you  wanted  to  talk  about  a  particular  accreditation 
problem? 

Marshall:   Yes,  I  had  talked  about  the  accreditation  work  of  the  Com 
mittee  of  Bar  Examiners  before.   I  can't  remember  exactly  how 
far  I  covered  it.   But  I  thought  it  might  be  well  to  given  an 
example  of  what  the  committee  did  with  regard  to  accredita 
tion.   That  problem  goes  back  to  my  first  year  on  the  Com 
mittee  of  Bar  Examiners.   That  time  the  committee  was  being 
much  bedeviled  by  two  people  who  ran  what  they  called  the 
Western  State  University  Law  School;  at  the  time  it  was  some 
where  around  Orange  County.   They  were  also  talking  about  a 
branch  in  San  Diego.   They  didn't  want  to  meet  the  require 
ments  even  of  California  with  regard  to  accreditation,  and 
they  certainly  were  far  from  meeting  the  requirements  of  the 
American  Bar  Association. 

As  I  mentioned  before,  I  believe,  the  American  Bar  had 
some  rather  rigid  and  stiff  requirements  for  schools  to  meet, 
such  as  a  certain  number  of  full-time  faculty,  a  full-time 
dean,  and  a  rather  extensive  library,  which  was  spelled  out  in 
all  the  types  of  volumes  in  the  various  areas  of  law  which 
were  to  be  covered.   The  library  requirement  itself  was  a  very 
expensive  one  for  a  small  school  which  was  catering  and  trying 
to  cater  to  part-time  students  who  would  not  have  a  chance  to 
go  the  big  law  schools.   They  couldn't  afford  it  either  in 
time  or  money. 

This  pair  of  people,  one  purporting  to  be  the  dean  and 
one  purporting  to  be,  I  believe,  the  administrator,  were 
attacking  the  Committee  of  Bar  Examiners  very  violently  on  the 
matter  of  the  relevance  and  necessity  of  the  committee's 
requirements  for  accreditation.   We  had  a  lot  of  talks  with 
them.   For  me  it  started  really  with  a  big  conference  down  in 
Los  Angeles  with  the  deans  of  all  the  unaccredited  law  schools 
who  wanted  to  come,  involving  a  proposal  to  put  in  certain 
regulations  as  to  what  the  unaccredited  law  schools  must  do  in 
order  to  entitle  their  graduates  to  take  the  bar  examination. 
I  was  appointed  by  the  chairman  of  the  committee  to  conduct 
that  meeting. 

It  was  a  lively  one.   I  had  been  told  that  the  last  such 
meeting,  which  had  been  a  month  before,  had  gone  until 
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3  o'clock  in  the  morning.   I  speeded  things  up  in  our  meeting 
and  we  got  through  at  3  o'clock  in  the  afternoon.   The  Western 
State  people  complained  that  they  had  been  steam-rollered. 
They  hadn't  been.   Everybody  had  gotten  an  equal  chance  to 
talk.   But  when  they  had  their  chance  to  talk,  I  didn't  just 
invite  them  to  have  a  free-for-all  and  take  it  into  the  night. 
When  they  were  finished  they  were  through,  and  we  made  our 
report . 

At  any  rate,  those  two  men  from  Western  State  began  to 
fight  the  process  with  every  means  that  was  at  their  disposal, 
or  any  means  they  could  think  of,  continually  attacking  the 
requirements  imposed  by  the  Committee  of  Bar  Examiners .   But 
ultimately,  I  was  able  to  convince  them  in  a  private  meeting 
that  it  was  not  so,  as  they  believed,  that  the  Committee  of 
Bar  Examiners  were  out  to  get  them,  but  that  the  committee,  on 
the  other  hand,  was  out  to  help  them  get  accredited  and 
encourage  them  in  every  way,  shape,  or  form.   We  finally  got 
out  of  that  meeting  with  a  statement  on  their  part  that  they 
were  going  to  meet  those  requirements.   And  to  my  real  suprise 
they  did.   Within  a  year  they  had  met  every  requirement  of  the 
Committee  of  Bar  Examiners ,  and  of  course  we  were  very  happy 
to  accredit  them. 

The  epilogue  to  that  little  thing  was  that  I  was  invited 
to  give  the  major  speach  at  the  ceremony  at  which  they  gradu 
ated  their  first  accredited  law  school  class,  down  in  their 
new  building  in  Fullerton  with  their  new  library,  which  was 
probably  then  the  best-equipped  law  library  in  the  state,  so 
far  as  the  equipment  for  people  using  it.   I  was  really  very 
proud  to  be  there.   It  was  an  illustration  of  the  fact  that, 
as  we  tried  to  make  clear  to  all,  we  were  out  to  help  the 
schools  upgrade  themselves  and  not  keep  them  from  getting  an 
accreditation  rating.* 

It  is  a  much  more  positive  image  than  just  vetoing  people. 

Oh,  yes.   We  didn't  make  any  pretense  of  just  vetoing  for  the 
sake  of  vetoing.   We  tried  to  help  the  schools.   I  don't  know 
how  those  schools  are  getting  along  now,  but  with  the  dimin 
ishing  number  of  law  students  reported  all  over,  there  is  a 
kind  of  a  domino  effect  that  goes  on.   As  fewer  students  apply 
in  the  top  graded  schools,  they  have  some  vacancies  that  they 
want  to  fill  in  order  to  protect  the  economics  of  the  school 
operations.   Therefore,  they  reach  down  a  grade  or  two  in  the 
qualifications  of  the  students  they  will  take  as  first-year 
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Where's  The  Action? 


Names/  Places  &  Legalese 


GRADUATION  —  Francil  N. 
Marshall,  immediate  pait  chairman 
of  the  Committee  of  Bar  Examiner* 
of  the  State  Bar  of  California,  will 
addreu  the  graduating  class  of  West 
ern  State  University  College  of  the 
Law  fin  Anaheim  tomorrow,  June  10. 
The  i  College's  fourth  annual  com 
mencement  exercises  will  be  held  at 
$  pjn.  at  the  Anaheim  Convention 
Center.  Following  receipt  of  A.B. 
and  J.D.  degrees  from  Stanford 
University,  Marshall  joined  the  S.F. 
law  firm  of  Pillsbury,  Madison  tt 
Sutro  in  1931  and  has  been  a  partner 
since  1948.  A  member  of  the  Com 
mittee  of  Bar  Examiners  since  1968, 
he  was  named  chairman  in  1971,  and 
held  the  post  until  this  year. 

A  BALANCE  —  U.  S.  Senator 
Alma  Cranston  will  address  the  Com 
monwealth  Club  this  noon  on  restor 
ing  the  constitutional  balance  of 
powers  between  the  President  and 
Congress.  The  luncheon  meeting  will 
be  held  in  the  Gold  Ballroom  of  the 
Sheraton-Palaee  Hotel. 

NEW  PEEXY  —  Allan  R.  Moltzen 
(Long  tt  Levit)  yesterday  was  re- 


FRANCIS  N,  MARSHALL 
Commencement  Speaker 

elected  to  a  second  term  as  presi 
dent  of  the  San  Francisco  Associa 
tion  for  Mental  Health.  Elected  to 
the  association's  executive  com 
mittee  were:  vice  presidents  Mrs. 
Robert  S.  Denebeim,  Mrs.  James 
Ream  and  Joseph  B.  Williams;  secre 
tary  Irwin  Leff;  treasurer  Jack  A. 
Martinelli;  and  immediate  past 
president  John  B.  Molinari,  Presid 
ing  Justice  of  the  First  District 
Court  of  Appeal,  Division  One. 


•  ALLAN  X.  MOLTZEN 

.      Mental  Health  Chief 

PROBATE  NEWS  —  Members  of 
the  Attorneys  Probate  Association- 
will  meet  today  at  noon  la  the  Sher- 
aton-Palaee  Hotel  to  witness  the  In 
duction  of  new  offioer»  and  to  bear 
four  speakers,  diseoss  items  of  In 
terest  to  probate  lawyers.  Taking 
office  as  president  for  the  fourth 
time  is  John  Moraa,  who  will  be  In 
ducted  into  office  by  Probate  Com- 
missioner  Paul  Springer.  Norman 
Collver  will  be  ehalnnaa-of-the-da?. 
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admissions.   That  means  that  they  are  taking  those  students 
from  the  lesser  grade  schools.   Finally,  when  you  get  down  to 
the  really  poorer  schools,  my  understanding  is  that  there  are 
some  of  those  that  just  can't  make  it. 


Committee  on  Rules  of  Practice  and  Procedure 


Marshall:   Did  you  want  to  go  on  to  the  federal  side  of  this  question? 
Hicke:     Yes. 

Marshall:   I  had  mentioned  to  you  that  among  other  activities  connected 
with  the  practice  of  law  but  outside  the  private  practice, 
that  is  the  pro  bono  side  of  working  on  public  matters,  I  was 
appointed  by  the  chief  justice  of  the  United  States  some,  must 
be  thirteen  years  ago  perhaps,  to  a  membership  on  the  United 
States  Judicial  Council's  Committee  on  Rules  of  Practice  and 
Procedure  of  the  Federal  Courts.   That's  a  big  mouthful  but 
that  is  the  name  of  the  committee.   That  committee  actually 
prepares  and  for  all  intents  and  purposes  promulgates  the 
rules  of  all  the  federal  courts  except  the  Supreme  Court  of 
the  United  States. 

The  rules  come  into  several  categories.   There  are  the 
Rules  of  Appellate  Procedure,  Rules  of  Civil  Procedure,  Rules 
of  Criminal  Procedure,  Rules  of  Admiralty,  Rules  of  Evidence. 
I  can't  think;  there  must  be  more.   All  of  those  categories 
are  separately  handled.   As  to  each  one,  there  is  an  advisory 
committee  which,  in  the  first  place,  prepares  or  proposes 
rules,  often  proposed  first  by  practitioners  or  judges,  and 
holds  hearings,  eventually  comes  up  with  what  they  think  the 
rules  should  be,  and  then  submits  the  rule  to  the  Standing 
Committee. 

Hicke:     These  are  new  rules? 

Marshall:   New  rules  or  revisions  of  rules.   The  rules  are  very  many. 
They  are  published  from  year  to  year  with  changes.   For 
instance,  West  Publishing  Company  always  publishes  a  volume  of 
Civil  Judicial  Procedure  and  Rules  which  is  very  sizeable. 
The  rules  are  also  to  be  found,  of  course,  in  the  publication 
of  the  United  States  Code.   There  is  one  whole  section  with 
several  volumes  on  the  rules  of  court. 

At  any  rate,  the  committee  on  which  I  served  for  just 
about  ten  years,  by  first  a  four-year  appointment  which  filled 
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almost  all  of  the  term  of  a  man  who  had  resigned,  and  then  a 
reappointment  for  four  years  and  a  reappointment  for  two 
years  --  I  have  lost  my  syntax,  I  am  afraid. 

Hicke:     You  were  telling  me  how  long  you've  been  on  the  committee. 

Marshall:   Yes,  starting  about  thirteen  years  ago.   So  I  served  on  that 

committee,  which  was  called  familiarly  The  Standing  Committee, 
for  ten  years.   That  committee  met  usually  in  Washington  twice 
a  year,  although  there  might  be  actually  more  or  fewer  meet 
ings.   One  meeting  usually  took  place  in  January  and  one 
meeting  in  July  or  August.   Toward  the  end  of  my  tenure  on  the 
committee,  those  summer  meetings  were  moved  by  the  chairman  to 
some  more  acceptable  climates  for  that  time  of  the  year.   One 
was  in  Bar  Harbor,  Maine.   One  was  down  in  North  Carolina. 
Pleasant  places  and  good  places  where  the  wives  could  be 
enticed  to  go.   Made  the  meetings  a  little  more  pleasant  all 
the  way  around,  although  the  meetings  themselves  were  very 
hard  working  and  took  the  three  days,  or  two  and  a  half  days 
very  full  with  work.   Before  those  meetings,  the  submissions 
by  the  advisory  committees  would  be  circulated  among  the  com 
mittee  members,  who  came  from  all  over  the  country,  and  were 
studied  by  them,  and  all  their  reports  and  ideas  would  then  be 
discussed  at  the  meeting. 

I  should  say  that  the  committee,  when  I  first  went  on  it, 
had  nine  members  consisting  of  two  circuit  court  judges,  two 
federal  district  court  judges,  two  law  professors,  and  three 
practitioners  at  large.   I  was  one  of  the  three.  Within  two 
years,  that  number  had  shrunk  to  two,  the  committee  was 
reduced  to  eight;  and  before  I  left  the  committee  was  reduced 
to  seven.   So  it  was  a  question  of  a  lot  of  work  being  done  by 
very  few  people. 

The  burden  was  substantial.   It  took  weeks  of  work  before 
each  of  those  meetings  in  order  to  keep  abreast  of  all  that 
had  to  be  done.   Besides  the  rule  changes,  there  were  other 
agenda  items  which  involved  housekeeping  of  one  sort  or 
another  having  to  do  with  the  rules.   The  work  on  the  rules 
was  very  searching.   We  took  nothing  for  granted  because  it 
had  been  proposed,  researched,  and  been  through  hearings  by 
the  advisory  committees.   We  plunged  in  as  though  the  rule 
were  a  first  draft.   Very  often  we  rewrote  quite  extensively, 
even  after  the  hearings,  although  when  the  matters  had  been 
heard  in  the  advisory  committee,  if  any  extensive  revision  had 
to  be  done,  we  would  simply  make  our  revision  changes  and  send 
it  back  to  the  advisory  committee  to  hold  more  hearings.   But 
we  did  take  the  liberty  to  study  and  revise  where  needed  or 
where  we  were  able  to  make  the  rule  more  clear,  more  workable, 
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possibly  to  apply  or  not  apply  in  situations  which  the 
advisory  committee  seemed  to  overlook. 

Our  meetings  were  attended  by  the  chairmen  of  the  advi 
sory  committees  who  had  submitted  any  changes.   Not  all  com 
mittees  submitted  changes  for  every  meeting.   That  is,  Evi 
dence  was  for  a  long  time  inactive.   I  think  it  has  just  been 
activated  again.   Admiralty  eventually  was  pretty  much  swal 
lowed  up  by  the  Civil  Rules.   The  Civil  Rules  always  had  quite 
a  number  of  changes  submitted.   Oh,  I  forgot  to  mention  Bank 
ruptcy,  and  with  the  changes  in  the  bankruptcy  laws  there  were 
very,  very  extensive  changes  in  those  rules.   They  had  to  be 
studied  in  great  detail. 

It  was  a  matter  of  some  effort  on  my  part  to  see  that 
errors  didn't  creep  into  the  rules  themselves.   Sometimes  they 
did,  despite  all  the  work  of  the  advisory  committee.   They 
certainly  had  to  be  picked  up  and  corrected.   Those  errors 
usually  raised  a  great  deal  of  discussion  and  some  very 
searching  inquiry  by  the  Standing  Committee  members  as  to 
whether  there  was  an  error  or  not.   But  there  often  was.   The 
rules  as  submitted  were  always  accompanied  by  advisory  com 
mittee  notes,  which  were  very  extensive.   The  advisory  commit 
tees  always  put  all  the  results  of  their  study  into  notes 
accompanying  each  rule  change,  explaining  why  it  had  been 
done,  what  the  problems  had  become,  how  they  had  been  per 
ceived,  and  how  they  were  being  answered  by  the  advisory  com 
mittee. 

Well,  at  any  rate,  I  think  that  explains  pretty  much  what 
was  done.   In  the  course  of  it,  I  had  the  pleasure  of  working 
with  some  very,  very  able  men,  because  the  men  who  were  picked 
on  that  committee  were  picked  rather  carefully.   Just  as  a 
for-instance,  I  might  mention  Wade  McCree,  who  was  a  black 
gentleman  who  had  been  a  circuit  judge  on  the  Sixth  Circuit 
Court  of  Appeals  in  Chicago,  then  Solicitor  General  of  the 
United  States,  and  after  the  change  of  administration  a  law 
professor  in  the  University  of  Wisconsin,  and  he  is  still  a 
leading  professor  at  that  university."  A  man  of  very  great 
intelligence  and  one  of  the  most  -- 

n 

--  gracious  and  graceful  men  I  have  ever  met.  Griffin  Bell, 
who  was  a  practicing  lawyer  in  Atlanta,  Georgia,  came  on  the 
committee,  and  very  shortly  after  that,  he  was  named  by 


Wade  McCree  has  since  died. 
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President  [Jimmy]  Carter  as  the  Attorney  General  of  the  United 
States.   To  my  surprise,  he  did  not  resign  from  the  Standing 
Committee  but  continued  his  membership  on  it  and  attended 
meetings  wherever  and  whenever  he  could.   He  did,  however, 
have  to  curtail  his  time  on  the  committee  to  a  great  degree 
and  certainly  didn't  do  the  preparatory  work.   Eventually  he 
retired  from  the  committee  because  of  the  pressure  of  the 
attorney  general  work.   That  was  the  last  we  saw  of  him. 

Another  man  for  whom  I  had  a  great  deal  of  respect  and 
fondness  was  Carl  Magowan,  who  was  a  senior  judge  of  the  Court 
of  Appeals  for  the  District  of  Columbia.   A  very  learned 
lawyer,  a  very  highly  respected  judge,  and  a  man  for  whom  one 
took  instant  liking.   I  might  mention  others,  but  I  would  be 
saying  almost  the  same  thing  about  them  all.   I  became  very 
close  to  them  and  very  fond  of  them  in  course  of  working  on 
that  committee.   I  was  really  sorry  when  the  Chief  Justice  a 
couple  of  years  ago  wrote  me  a  letter  saying  that  I  had  had 
enough  time  on  the  committee  and  my  services  were  no  longer  be 
needed.   I  miss  that  work. 


Counsel  for  American  Bar  Association 


Hicke:     Are  there  more  bar  activities  that  you  want  to  talk  about? 

Marshall:   Not  specifically,  except  that  on  one  occasion  at  least  I 

appeared  as  counsel  for  the  American  Bar  in  a  case  that  had 
been  brought  against  the  State  Bar  and  the  American  Bar  Asso 
ciation  in  the  San  Francisco  federal  court.   The  appearance 
was  rather  perfunctory.   I  have  even  forgotten  the  name  of  the 
case  or  what  it  was  about.   But  I  did  represent  the  American 
Bar  on  that  occasion.   Several  times  I  represented  the  State 
Bar  in  court.   I  am  trying  to  think  of  one  or  two.   Oh  yes, 
there  was  Carrow  v.  State  Bar  filed  in  Mar in  County  by  a 
lawyer  challenging  the  State  Bar's  use  of  funds  for  political 
activity  in  promoting  the  merit  plan  of  judge  selection.   I 
represented  the  State  Bar  as  Special  Counsel.   I  filed  a 
"speaking  demurrer"  supported  by  numerous  affidavits,  and 
argued  at  some  length.   In  result,  the  complaint  was  dismissed 
without  leave  to  amend.* 


*    Carrow  v.  State  Bar  of  California,  Superior  Court  Marin 
County,  (1968)  No.  51553. 
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In  another  case,  I  was  employed  by  the  State  Bar  to 
defend  it  in  a  case  originally  brought  in  the  courts  of 
California  and  which  had  been  handled  by  the  State  Bar's  own 
counsel  in  the  California  courts.   The  aggrieved  party,  one 
Larry  Hoytt  Layton,  petitioned  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  United  States.   I  was  employed  by  the 
State  Bar  to  oppose  that  petition  for  certiorari,  which  I  suc 
cessfully  did.   That  case  involved  a  claim  by  the  petitioner 
to  challenge,  on  federal  constitutional  bases  of  equal  protec 
tion  and  due  process,  the  State  Bar's  condition  of  admission 
to  practice  law  in  California  of  four  years  of  accredited  law 
school  study  by  persons  who  do  not  complete  the  three-year, 
full-time  study  program  in  and  graduate  from  an  accredited  law 
school.   On  the  basis  of  the  opposition  which  I  filed,  the 
Supreme  Court  was  apparently  impressed  that  there  was  no  sub 
stantial  federal  question  involved.   In  the  California  court, 
I've  just  forgotten  what  they  are.   We  were  usually  able  to 
get  rid  of  those  very  quickly. 


Lawler,  Felix  &  Hall 

[Interview  continued:   December  5,  1986 ]## 


Hicke:     To  start  off  this  morning,  you  mentioned  Mr.  Lawler  and 

Mr.  Felix  of  Lawler,  Felix  &  Hall  in  Los  Angeles,  and  I  won 
dered  if  you  could  tell  me  a  little  bit  more  about  the  PM&S's 
relationship  with  that  firm. 

Marshall:   During  all  the  time  that  I  was  working  on  telephone  company 
matters,  particularly,  we  were  very  close  to  Lawler,  Felix  & 
Hall.   Of  course,  they  represented  the  telephone  company  and 
the  Standard  Oil  Company  in  the  Los  Angeles  area.   But  they 
also  served  as  our  correspondent  in  all  kinds  of  cases.   In 
the  course  of  time,  particularly  because  of  my  work  with  the 
franchise  cases  and  the  rate  cases  for  the  telephone  company, 
I  got  to  work  quite  closely  with  Oscar  Lawler,  and  I  want  to 
say  a  word  or  two  about  him. 

He  was  truly  a  great  man.   I  will  explain  why  I  think  so 
in  a  moment.   Of  course,  he  was  the  dean  of  lawyers  in  Los 
Angeles  at  the  time,  highly  respected,  highly  regarded  by  the 
courts  as  well  as  other  lawyers.   He  was  a  picturesque  char 
acter.   He  was  a  big  man,  tall,  paunchy,  great  shock  of  gray 
hair  with  some  balding  in  the  middle,  but  enough  curling 
around  his  ears  by  his  temples  to  make  it  very  tempting  to  him 
to  run  his  hands  through  his  hair  all  the  time,  which  he  did. 
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The  result  was  as  might  be  expected:   the  shock  of  hair  grew 
wilder  and  wilder  in  appearance  throughout  the  day.   When  he 
went  out  of  the  office,  he  simply  clapped  his  hat  on  his  head. 
The  hat  was  something  to  see  itself.   It  had  been,  I  suppose, 
at  one  time,  fairly  regular  in  shape.   But  the  way  he  put  it 
on  by  just  putting  his  hand  over  the  crown  and  pushing  it  down 
onto  his  head  left  it  instantly  shapeless.   So  there  he  was, 
just  very  much  Oscar  Lawler  with  his  shapeless  hat  and  his 
shock  of  hair  sticking  out  from  underneath  it  --  a  person  no 
one  could  mistake  on  seeing. 

But  I  promised  to  say  why  I  thought  particularly  that  he 
was  a  great  man.   It  was  his  not  putting  on  any  show  of  arro 
gance  or  anything  of  the  sort  to  pretend  that  he  was  better 
than  anybody  else.   He  simply  did  what  had  to  be  done  as  he 
saw  it  without  any  fear  or  any  hesitation.   I  always  think  of 
him  in  one  regard  and  that  is  in  connection  with  the  first 
great  franchise  case,  the  so-called  County  case.   I  should 
mention,  if  I  haven't  mentioned  before,  that  he  had  won  the 
case  against  the  County  of  Los  Angeles  in  the  lower  court  and 
in  the  Court  of  Appeal.   But,  as  I've  said,  in  that  court,  he 
had  written  a  brief  which  arrived  at  the  main  point  in  issue 
along  about  page  71.   Felix  Smith  ordered  me  to  go  down  to  Los 
Angeles  and  write  the  briefs  in  the  case,  but  not  let  Oscar 
Lawler  know  that  he  wasn't  writing  them  himself.   I  followed 
orders,  and  I  did  sit  in  the  library  down  there  at  Lawler, 
Felix  &  Hall  for  a  couple  of  weeks,  I  guess,  the  first  time, 
doing  research  and  writing  the  briefs. 

During  that  time,  Oscar  Lawler,  who  was  sitting  in  his 
office  across  from  the  library,  would  occasionally  come  in  and 
ask  me  how  I  was  doing.   Then  he  would  characteristically  say, 
"Is  there  anything  you  want,  anything  I  can  help  you  with?" 
If  I  said,  as  I  frequently  did,  "Well,  I  wish  I  had  a  case 
saying  such  and  such,"  he  would  say,  "I'll  see  what  I  can  do." 
Then  he  would  climb  up  on  the  ladders  in  his  library,  pull 
down  the  case  books  of  West  Publishing  Company  states  all  over 
the  country,  and  eventually  come  back  to  me  in  a  half  hour  or 
so  holding  a  stack  of  five  or  six  books  and  saying,  "Perhaps 
you  will  find  what  you  want  here."  And  I  would  open  where  he 
had  the  books  marked.   He  had  the  pat  statement  every  time; 
just  what  I  was  hoping  for,  and  there  it  was. 

But  the  point  that  impresses  me  is  that  he,  the  dean  of 
the  Los  Angeles  Bar,  would  lower  himself,  if  I  should  use  that 
expression,  to  helping  out  a  young  fellow  early  in  the  prac 
tice  of  law,  helping  out  to  the  extent  of  doing  his  research 
for  him  and  doing  it  so  beautifully.   In  fact,  I  don't  think  I 
ever  ran  into  a  man  who  knew  the  art  of  research  and  the  law 
so  well  as  he  did,  or  who  could  find  the  answers  so  quickly. 
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Hicke:     He  either  loved  law  or  he  loved  people  or  perhaps  both. 

Marshall:   I  think  he  loved  both,  but  he  was  just  a  wholesome,  good- 
hearted  man.   He  showed  his  greatness  in  that  very  instance. 
Well,  I  got  to  know  Mr.  Lawler  very  well  in  the  course  of 
things,  and  I  admired  him  very  greatly  and  became  very,  very 
fond  of  him  --  deservedly  so,  because  he  was  such  a  great 
character.   He  would  tell  stories  at  great  length  about  some 
of  his  adventures  in  the  law.   He  talked  about  the  wild  times 
in  Los  Angeles  in  the  IWW  [Industrial  Workers  of  the  World] 
cases,  where  he  was  the  prosecutor  and  prosecuted  some  of  the 
bombers  down  there.   He  had  his  own  house  bombed  as  a  result 
during  that  time.   He  was  certainly  fearless,  and  he  came  out 
successfully  and  with  the  respect  of  everybody  in  Los  Angeles. 

Well,  then  in  the  firm  was  Max  Felix,  whom  I  didn't  know 
too  well,  although  he  came  up  to  our  office  once  or  twice, 
several  times  in  fact,  during  the  work  on  the  Witwer  v.  Lloyd 
in  which  he  had  been  interested  when  it  was  tried  in  the  lower 
courts.   He  was  obviously  a  very  adept  lawyer,  very  bright, 
very  quick  in  his  mind  and  very  well  spoken,  as  well  as  being 
urbane.   All  in  all,  just  what  you  might  have  expected  in  that 
type  of  lawyer  in  Los  Angeles,  in  the  leading  law  firm  in  Los 
Angeles.   He  was  polished  and  suave,  and  that  image  never  left 
my  mind. 

Hicke:     Mr.  Felix  was  a  trial  lawyer? 

Marshall:   Yes,  he  was.   But  a  business  lawyer  too,  and  a  very  sharp 
business  lawyer. 

The  other  man  in  the  firm  was  one  that  I  also  got  to  know 
very  well,  and  that  was  John  Hall.   I  came  to  know  him  par 
ticularly  during  some  of  the  telephone  company  rate  cases, 
which  were  tried  in  both  San  Francisco  and  Los  Angeles  and  in 
other  cities  in  California  as  well.   When  we  went  down  to  Los 
Angeles  with  our  team  of  experts  and  lawyers,  the  powers  that 
be  in  the  telephone  company  decided  that  perhaps  we  were 
presenting  a  very  unfavorable  image  by  coming  down  from  San 
Francisco  to  take  them  on  in  their  home  quarters.   They 
thought  there  was  a  very  real  danger  of  our  being  home-towned. 
So  their  idea  was  that  they  would  associate  John  Hall  with  me 
during  the  trials  and  he  would  sit  with  me  at  the  counsel 
table  and  at  least  give  the  appearance  of  giving  counsel  all 
through  the  trial. 

It  worked  out  somewhat  that  way.   At  least  John  came  and 
sat  with  me  at  the  counsel  table,  and  he  did  engage  in  whis 
pered  conferences  every  once  in  a  while.   But  he  was  not  expe- 
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rienced  in  administrative  law.   He  was  strictly  a  court  trial 
lawyer.   It  was  quite  a  surprise  to  him  to  see  how  the  admin 
istrative  agencies  worked,  or  the  Public  Utilities  Commission. 
It  didn't  take  him  long  to  get  quite  an  education  in  that.   I 
think  as  a  matter  of  fact  it  was  only  after  the  first  day,  the 
first  real  day  of  trial  work  in  the  first  case  in  which  he  sat 
with  me,  that  upon  leaving  the  court  he  said,  "Well,  I  am 
utterly  convinced  that  administrative  regulation  in  California 
is  all  wrong.   There  shouldn't  be  any  of  it."  Later  days 
merely  confirmed  what  he  said  and  he  often  remarked  to  the 
same  effect. 


In  working  with  him  from  the  trial  counsel  table,  I 
gained  a  great  deal  of  respect  for  him.   He  was  a  quiet  man, 
not  loud  or  bombastic  in  any  way.   His  work  was  all  in  the 
steady,  quiet,  step-by-step  manner.   But  he  was  very,  very 
thorough,  and  he  thought  things  out  very,  very  well  before  he 
would  venture  any  opinion  or  even  speak.   He  was  a  very  compe 
tent  man  in  every  respect,  and  a  fine  person,  a  fine  person 
all  the  way  through. 

So  those  are  the  three  named  in  the  law  firm  of  Lawler, 
Felix  &  Hall.   Unhappily,  Max  Felix  died  young  and  it  became 
just  Messrs.  Lawler  and  Hall,  although  they  always  retained 
the  old  firm  name.   Well,  I  think  with  great  fondness  on  my 
long  association  with  those  men  which  extended  over  a  period 
of  years.   I  had  the  highest  respect  for  them  all. 

Hicke:  What  about  the  rest  of  the  firm?  Were  there  other  attorneys 
here  at  PM&S  who  were  also  working  with  Lawler,  Felix  &  Hall 
attorneys? 

Marshall:   I  know  there  were,  and  they  worked  very  closely  with  many  of 
the  firm  down  there,  but  I  wasn't  mixed  up  particularly  in 
that.   There  was  one  man  down  there  earlier,  an  associate  and 
later  a  partner,  whom  I  should  not  leave  out,  and  that  was 
Leslie  Tupper.   Les  had  been  an  office  boy  at  Lawler,  Felix  & 
Hall  and  put  himself  through  law  school  during  that  time. 
Eventually  he  became  a  workhorse  in  the  firm  and  did  a  lot  of 
the  work  of  an  ordinary  associate,  and  before  he  died  an 
untimely  death,  he  had  become  a  partner,  and  a  very  able  one. 
He  worked  latterly  on  some  of  the  franchise  cases,  particu 
larly  the  City  of  Los  Angeles  case  which  I  don't  believe  I 
mentioned,  but  which  did  go  to  the  Supreme  Court  in  Los 
Angeles  and  Jack  Sutro  argued  it. 

By  the  way,  I  should  mention  here  that  the  commission 
work,  outwardly  at  least,  was  supervised  by  Arthur  George,  who 
was  a  General  Solicitor  of  the  telephone  company  during  the 
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period  after  the  war.   When  Jack  Sutro  was  General  Counsel, 
Arthur  George  had  the  title  of  General  Solicitor. 

Now,  was  he  employed  by  the  telephone  company? 

Yes,  he  was  a  telephone  official.   But  while  he  was  nominally, 
at  least,  in  charge  of  all  the  commission  work,  almost  all  of 
that  work  fell  into  my  lap  because  a  great  deal  of  it 
involved,  I  should  say,  antagonistic  work  with  the  commission 
and  certainly  nothing  that  was  cut  and  dried.   Therefore  the 
telephone  company  wanted  a  person  who  would  serve  as  a  trial 
man  and  a  higher  court  man  as  needed.   Altogether  that  work 
absorbed  a  great  deal  of  my  professional  career  during  the 
time  just  before  the  war  and  throughout  the  war,  and  then  for 
some  years  after  the  war.   So  during  a  lot  of  that  time,  I  was 
just  simply  tagged  as  a  telephone  company  lawyer. 


How  would  that  work? 
to  you? 


Would  the  work  come  through  Mr.  George 


No,  it  would  come  through  a  vice  president  of  the  telephone 
company,  whoever  it  might  be,  that  was  in  the  administrative 
charge  of  all  the  matters,  all  the  regulatory  matters.   It 
would  come  directly  to  me,  because  they  saw  no  need  to  go 
through  Arthur  George.   He  did  conduct  the  relationships  with 
law  firms  outside  of  San  Francisco.   For  instance,  if  they  had 
a  regulatory  problem  in  Seattle,  he  was  likely  to  talk  with 
the  lawyers  up  there  who  were  handling  that. 

I  have  one  more  question  before  we  get  away  from  Lawler, 
Felix  &  Hall.   Do  you  happen  to  know  how  this  relationship 
between  the  two  firms  sprang  up?  Was  Mr.  Lawler  a  good  friend 
of  Mr.  Smith's? 

He  was  a  good  friend  of  Mr.  Alfred  Sutro1 s.   Now,  I  don't  know 
how  the  original  contact  came.   It  might  have  come  by  the 
Standard  Oil  Company  needing  a  lawyer  down  there  and  finding 
one  and  going  to  the  best  man  they  could  find.   They  couldn't 
have  done  any  better  than  to  go  to  Oscar  Lawler.   Mr.  Lawler 
was  a  very,  very  thorough  lawyer  as  well  as  a  bright  one,  very 
intelligent  one.   In  fact  it  was  his  thoroughness  that  I  saw 
displayed  at  times  that  led  him  to  go  into  minutiae  more  thor 
oughly  than  I  would  like  and  tend  to  practically  smother  the 
main  issue  sometimes . 

Come  up  with  a  71  page  brief,  for  instance. 

Well,  that  brief  just,  as  I  said,  hit  the  main  issue  beginning 
on  page  71. 


Hicke: 
Marshall : 
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Really  got  going. 


Yes.   But  it  illustrates  how  thoroughly  he  wanted  to  cover 
every  detail  of  the  case.   Well,  I  don't  mean  to  say  anything 
derogatory  about  him  because  he  was  truly  a  great  man  and  a 
great  friend  and  a  very  valuable  adjunct  of  our  firm. 


Tax  Matters 


Hicke:     Okay,  well,  back  to  the  telephone  company.   I  meant  to  give 
you  this  before,  but  I  have  a  chronology  here  of  just  a  few 
things  that  happened  to  the  telephone  company,  if  you  want  to 
look  it  over  and  see  if  anything  strikes  your  mind.   [hands 
over  paper]   You  have  mentioned  that  you  did  quite  a  bit  of 
work  on  tax  cases.   Could  you  elaborate  on  some  of  those  a 
bit? 

Marshall:   Well,  I  might  start  by  telling  about  one  of  the  first  great 

tax  cases  I  was  involved  in.   That  was  when  the  California  use 
tax  was  first  passed.   The  use  tax  was  an  offset  really  to  the 
California  sales  tax,  because  when  the  sales  tax  went  into 
effect  and  taxed  sales  made  in  California,  people  immediately 
began  to  buy  outside  of  California  and  ship  their  purchases 
into  California  to  escape  what  was  then  a  five  percent  tax  in 
the  beginning.   So  California  and  a  lot  of  other  states  began 
to  pass  so-called  use  taxes  purporting  to  tax  the  use  of  the 
articles  that  were  brought  in  after  having  been  purchased  out 
side. 

Well,  under  the  law  and  all  the  cases  that  then  stood,  a 
great  many  people  were  convinced  --  and  I  was  one  of  them  -- 
that  the  law  clearly  made  the  use  taxes  unconsitutional  as  a 
burden  upon  interstate  commerce.   That  rule  would  apply  to  any 
tax  measured  as  a  percentage  of  gross  receipts  since  it  fell 
directly  --  no,  perhaps  I  shouldn't  say  directly  --  but  at 
least  as  a  practical  matter,  it  fell  upon  the  selling  of  goods 
in  interstate  commerce.   On  behalf  of  the  telephone  company,  I 
protested  paying  the  taxes  and  put  the  matter  before  the  fed 
eral  courts  as  an  impingement  upon  the  consitutional  rights  of 
the  telephone  company  in  California. 

Hicke:     Was  this  a  fairly  large  sum  that  was  involved? 

Marshall:   Oh,  yes.   It  was  a  very  large  sum,  because  a  tremendous  amount 
of  material  was  purchased  from  the  Western  Electric  Company 
outside  and  then  brought  in  and  put  to  use.   Well,  it  started 
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out  with  Judge  William  Denman,  who  was  then  a  U.  S.  circuit 
judge  in  San  Francisco  after  having  been  a  San  Francisco 
lawyer  of  note.   He  convoked  a  three- judge  court,  as  the  law 
required  in  those  days  for  that  kind  of  an  issue.   And  I 
argued  the  case  before  that  court. 

Well,  it  was  a  piece  of  cake.   All  I  had  to  do  was  recite 
the  principles  that  had  been  developed  under  the  consitutional 
laws  that  were  recognized  at  that  time,  showing  that  the  tax 
was  a  direct  burden  on  interstate  commerce  and  that  was  simply 
unconstitutional.   No  doubt  about  it.   And  I  won  the  case, 
with  Judge  Denman  writing  a  very  logical  opinion  based  upon 
the  law  that  had  been  developed,  and  walked  away  thinking, 
"Well,  that's  the  end  of  that." 

But  it  wasn't.   Six  months  later,  sua  sponte,  that 
court  --  really  Judge  Denman  acting  as  the  court  --  ordered  a 
rehearing  of  the  case.   During  that  rehearing  he  made  it  very 
plain  that  he  was  going  to  go  against  his  earlier  decision, 
seeing  in  effect  the  handwriting  on  the  wall  of  the  new 
sweeping  extension  of  regulation  of  interstate  commerce, 
regardless  of  what  the  U.  S.  Constitution  said. 

Hicke:     What  period  are  we  in? 

Marshall:   We  are  in  the  fairly  early  days  of  the  New  Deal,  1935  say. 

Anyway,  with  that  decision  now  against  us,  there  was  nowhere 
to  go  but  the  United  States  Supreme  Court,  which  had  direct 
jurisdiction  over  further  proceedings  after  a  three-judge 
court  decision.   So  to  the  United  States  Supreme  Court  we 
went.  There  I  argued  the  case  under  the  old  rules  which 
allowed  an  hour  for  an  argument. 

It  was  a  very  interesting  experience.   At  that  time 
Francis  Kirkham  was  working  on  the  General  Orders  in  Bank 
ruptcy  at  the  request  of  Chief  Justice  [Charles  E.]  Hughes. 
He  had  come  to  work  at  PM&S  for  about  six  months  and  then  was 
called  back  to  Washington  by  the  chief  justice  for  what  prof 
essed  to  be  a  month  or  so  and  turned  out  to  be  about  six, 
which  it  took  to  make  a  complete  revision  of  the  General 
Orders  in  Bankruptcy.   He  was  in  Washington,  and  at  the  time 
it  so  happened  that  Marshall  Madison  was  in  Washington.   So 
they  both  came  down  to  hear  the  case. 

To  my  surprise,  the  case  started  at  4:15  p.m.   The  ses 
sions  in  the  United  States  Supreme  Court  at  that  time  ran  from 
12  noon  to  2  p.m.,  then  a  half  hour  break  and  then  from  2:30 
to  4:30.   I  thought  when  we  reached  the  end  of  the  proceeding 
argument  at  4:15  that  the  Chief  Justice  would  say,  "Thank  you, 
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we'll  see  you  all  tomorrow."  But  no,  the  case  was  simply 
called  and  I  stood  up.   Before  I  got  to  the  lectern,  Justice 
[Louis  D.]  Brandeis  asked  a  question,  and  from  there  on  it  was 
all  colloquy  for  the  rest  of  that  fifteen-minute  period.   At 
4:30  the  session  ended  with  a  question  that  just  had  been 
posed  to  me  and  I  hadn't  gotten  time  to  answer  before  Chief 
Justice  Hughes  in  that  great,  deep,  rich  voice  of  his  said, 
"Well,  we'll  let  Mr.  Marshall  think  about  that  question  over 
night  and  give  us  the  answer  in  the  morning,"  and  adjourned 
the  Court. 

So  in  the  morning,  I  started  out  by  answering  that  ques 
tion,  and  from  there  on  it  was  a  lot  of  questioning  from  Jus 
tice  [Harlan  Fiske]  Stone,  who  was  later  the  chief  justice  of 
the  Court  and  who  had  been  particularly  involved  in  the  pre 
vious  utility  cases  in  the  Court.   It  was  all  colloquy  for  the 
next  half  hour  or  more,  until  finally  with  ten  minutes  to  go, 
Chief  Justice  Hughes  said,  "Well,  I  now  suggest  we  lay  off  the 
questions  and  let  Mr.  Marshall  say  what  he  came  here  to  tell 
us."  So  with  that  I  launched  into  my  own  argument.   It  wasn't 
all  one  way.   At  the  end  of  my  hour,  Justice  Stone  was  still 
at  me. 

Hicke:     They  just  stop  you  right  in  the  middle  of  your  argument? 

Marshall:   With  the  questions?   Yes.   Question  any  time.   And  so  Justice 
Hughes  and  I  were  having  at  it  again  when  the  forty- five 
minutes  remaining  to  me  expired,  and  we  went  on  for  a  couple 
of  minutes.   Afterwards,  Francis  Kirkham  told  me  that  the 
chief  justice  had  paid  me  a  great  compliment  by  allowing  me  to 
run  two  minutes  over,  because,  said  Francis,  he  never  did 
that.   In  fact,  some  time  afterwards  I  heard  it  said  of  Chief 
Justice  Stone  that  when  the  time  allowed  for  the  argument 
expired,  he  would  cut  it  off  right  in  the  middle  of  the  word 
"why."   [laughter] 

So  much  for  that  argument,  but  I  did  lose  the  case  7  to  2 
in  the  sweep  toward  the  upholding  of  all  the  New  Deal  legisla 
tion,  and  this  was  one  of  them.   It  was  also  part  of  the  great 
expansion  of  federal  power  over  practically  anything  in  our 
lives  on  the  principle  that  there  was  absolute  control  over 
all  our  business  dealings,  whether  they  were  interstate  com 
merce  or  not.   And  if  they  weren't  interstate  commerce,  the 
court  would  find  that  they  affected  commerce  so  as  to  give 
states  power  to  regulate  them.   So  one  way  or  other,  between 
the  federal  and  state  governments  there  was  full  control  of 
all  our  operations.   And  that,  I  might  remark,  was  illustra 
tive  of  a  tremendous  change  in  the  law  that  went  on  in  that 
period,  from  pre-New  Deal  to  post-New  Deal  attitudes.   A  lib- 
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eralization  of  the  thought  processes  of  the  law  whereby  the 
force  of  precedent,  the  iron-clad  force  of  precedent,  was 
destroyed,  one  of  them  after  another. 

Well,  I  had  several  tax  cases. 

Hicke:     Could  I  just  interrupt  while  we  are  on  this?  Would  the  tele 
phone  company  have  been  part  of  the  NRA  [National  Recovery 
Administration]  where  the  prices  were  regulated? 

Marshall:   The  prices  were  regulated  all  right,  but  that  was  by  the 
Office  of  Price  Administration,  the  OPA. 

Hicke:     The  NRA  was  struck  down  by  the  Supreme  Court  and  that  was  very 
early,  though,  in  the  -- 

Marshall:   That  was  the  NIRA,  the  National  Industrial  Recovery  Act.   But 
of  course  prices,  so  far  as  they  could  be  called  prices,  of 
telephone  company  services  were  really  regulated  by  the 
California  Public  Utilities  Commission  and  the  Federal  Commu 
nications  Commission.   But  they  did  have  to  pay  a  lot  of 
attention  to  price  stabilization,  and  price  fixing  did  govern 
the  sales,  for  instance,  from  Western  Electric  or  other  sup 
pliers  to  the  telephone  company. 

Hicke:     Well,  you  had  just  started  to  tell  me  that  you  had  some  other 
tax  cases. 


Marshall:  Well,  there  were  other  tax  matters  that  I  handled  from  time  to 
time.   I  did  try  a  case  or  two  in  the  tax  court.   I  had 
another  case,  an  odd  case,  later  in  the  United  States  Supreme 
Court,  in  which  I  really  was  given  the  heave  ho  by  the  Court 
because  they  just  had  no  sympathy  for  the  position  that  I  had 
to  take.   Well,  I  think  I  must  skip  that  because  it  is  too 
complicated  to  try  to  explain. 

Hicke:     You  did  tell  me  a  little  bit  about  your  feelings  in  being 

before  the  Supreme  Court,  but  is  it  quite  different  from  being 
in  a  state  court,  district  court,  or  whatever? 

Marshall:   Well,  it  wasn't  so  very,  very  different  from  being  before  the 
California  Supreme  Court  except  for  the  atmosphere  of  aus 
terity  that  really  governs  everything  in  the  United  States 
Supreme  Court.   In  the  early  days,  it  was  less  mechanical  that 
it  has  become. 
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In  those  days  the  chief  justice  seemed  to  have  a  more  intimate 
control  over  the  Court,  the  administrative  details  of  the 
Court,  and  now  it  is  just  a  matter  of,  it  seems,  electronical 
management.   That  is,  things  are  governed  by  lights.   When  you 
argue  before  the  Supreme  Court  now,  five  minutes  before  your 
time  is  up,  the  yellow  light  goes  on.   When  your  time  is  up,  a 
red  light  goes  on  and  then  you  have  to  stop  talking,  right  in 
the  middle  of  the  word  "why."   [laughter]   The  cases  are 
called,  of  course,  by  the  clerk.   When  the  --  I  am  talking 
about  nowadays  --  when  the  case  before  yours  is  being  argued, 
then  you  are  told  to  get  up  and  go  to  a  ready  table,  which  is 
right  behind  the  arguing  counsel  table.   Then  when  the  case 
ahead  is  ended,  immediately  that  table  is  vacated,  you  move  up 
to  the  argument  table  and  somebody  else  moves  into  the  ready 
table  behind  you. 

Hicke:     Sounds  like  a  baseball  game. 

Marshall:   It  seems  as  though  the  old-fashioned,  near  intimacy  has  gone 
completely.   And  now  arguments  are  shortened  to  one-half  hour 
instead  of  an  hour,  so  things  just  roll  along  on  almost  -- 
what  should  I  call  it? 

Hicke:     Sort  of  an  assembly  line? 

Marshall:   Assembly  line.   That's  the  word.   An  assembly  line  atmosphere. 

Hicke:     The  chief  justice  himself  obviously  has  something  to  do  with 
creating  the  atmosphere,  or  does  he? 

Marshall:   Well,  certainly  Justice  Hughes  did.   He  was  probably  one  of 

the  most  austere  men  I  have  ever  run  into  in  my  life.   I  have 
understood  that  he  was  just  as  kind  and  gentle  as  he  could  be 
off  the  Court,  but  during  the  Court,  with  that  great,  rich, 
bass  voice  of  his  which  just  filled  the  courtroom  every  time 
he  spoke,  he  left  no  doubt  that  it  was  Zeus  on  high  who  was 
running  that  Court . 

Hicke:     In  the  other  case,  that  complicated  case  that  also  went  before 
the  Supreme  Court,  was  this  a  different  Court? 

Marshall:   Oh,  yes.   It  was  some  years  later  and  a  very  different  Court, 
I  think  all  of  the  justices.   That  was  in  1938  I  was  talking 
about,  which  is  almost  fifty  years  ago.   All  of  those  men  had 
long  gone  when  I  was  there  again. 


Hicke: 


Who  was  the  Chief  Justice  when  you  were  there  the  second  time? 
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Marshall 


Hicke: 

Marshall: 

Hicke: 

Marshall: 


Hicke: 
Marshall : 

Hicke: 
Marshall; 


Hicke: 

Marshall 


Chief  Justice  [Earl]  Warren.   It  seemed  to  me  that  it  was  more 
loosely  handled,  as  though  everything  was  pretty  much  foregone 
by  the  time  you  got  up  to  argue  your  case.   To  my  mind  it  had 
no  resemblance  to  the  earlier  days. 

So  you  actually  got  the  feeling  that  what  you  said  didn't 
matter  as  much  as  it  might  have  before? 

Very  much  so. 

That's  an  interesting  comment. 

Well,  I  could  believe  that  in  the  tax  cases  now.   Taxes  are 
very  frustrating  because  you're  fighting  the  needs  of  the  gov 
ernment,  as  it  seems.   That's  the  general  impression  that  they 
do  give.   It  is  almost  like  trying  to  throw  a  monkey  wrench 
into  the  government  machinery  if  you  fight  a  tax  case.   That's 
the  attitude  that  confronts  you. 

You're  unpatriotic? 

Well,  yes,  somewhat  unpatriotic.   You  are  doing  what  you 
shouldn't  do. 

Were  these  all  for  the  telephone  company? 

No,  no.  No,  from  different  taxpayers:  individuals,  corpora 
tions.  I  guess  I've  almost  erased  those  from  my  mind  because 
it  was  such  an  unhappy  part  of  my  trial  experience.  Fighting 
taxes  is  something  that  I  didn't  like  to  do. 

Was  Mr.  [Harry]  Horrow  involved? 

Oh  yes.   He  was  then  pretty  much  in  charge  of  all  our  tax  mat 
ters.   In  fact,  I  was  to  some  slight  extent  at  one  time 
helping  out  his  overload.   The  two  tax  cases  I  tried,  for 
instance,  in  the  tax  court  were  an  overload  of  his,  because  he 
had  about  four  or  five  cases  going  at  the  same  time  for  the 
tax  court.   He  couldn't  be  four  or  five  people  at  once.   So  I 
was  assigned  by  Marshall  Madison  to  try  those  cases  because 
litigation  was  my  business. 
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Growth  and  Change  at  PM&S 


Hicke:  I  wonder  if  we  could  switch  gears  here  again.  I  would  like  to 
ask  you  to  tell  me  a  little  bit  about  the  growth  of  the  appel 
late  group. 

Marshall:   In  a  way  we  didn't  have  an  appellate  group  originally.   Gene 

Prince  just  used  to  handle,  as  a  matter  of  course,  most  of  the 
appeals  that  came  into  the  office,  except  for  some  very  spe 
cial  ones  that  were  handled  by  the  senior  partners  in  the  old 
days  when  they  did  everything.   Gene  Prince  trained  me  in  the 
appellate  practice.   Except  for  those  cases  which  Francis 
Kirkham  handled  in  the  course  of  his  own  specialties,  I  gener 
ally  had  all  the  appellate  work  just  funneled  into  my  office 
and  I  handled  it. 

Then  when  Noble  Gregory  came  into  the  office,  he  was  my 
group,  if  I  may  use  that  term.   We  handled  things  together  and 
separately  for  a  number  of  years.   Finally,  as  I  got  to  the 
point  of  advisory  partner  and  Noble  took  over  the  head  of  that 
particular  phase  of  our  practice,  he  had  Walter  Allen  added  to 
his  staff,  and  Mike  Salinsky.   Now,  of  course,  we  have  quite  a 
group:   Robbie  Westberg,  Walter  Allen,  Kevin  Fong,  and  I  think 
we  have  two  other  associates  at  this  time,  so  they  make  quite 
a  little  group  handling  the  appellate  work. 

The  appellate  work,  although  it's  extemely  demanding  when 
it's  on  the  fire,  by  no  means  embraces  all  of  the  litigation 
matters  that  we  have,  because  many  of  them  are  settled  and 
many  of  them  are  concluded  after  a  lower  court  decision.   So 
not  all  of  them  go  to  appeal.   There  is  an  active  group  right 
now.   I  think  either  five  or  six  are  involved  in  it  and  they 
keep  busy.   Well,  that's  part  of  the  growth  of  the  firm  in 
numbers  --  numbers  of  lawyers  and  numbers  of  clients.   I  sup 
pose  it  will  continue  as  the  firm  grows. 

I  really  regret  to  be  out  of  it  because  I  enjoyed  being 
in  court.   I  enjoyed  it  right  from  the  start.   In  the  early 
days,  I  knew  all  the  Supreme  Court  justices  in  California 
quite  familiarly,  a  number  of  the  District  Court  of  Appeal 
justices,  and  of  course  the  clerks  I  got  to  know  very,  very 
well  because  there  were  so  many  matters  that  were  handled 
through  the  clerks.   Initially,  in  the  Supreme  Court  of 
California,  there  was  B.  Grant  Taylor,  who  was  a  wonderful  man 
and  served  that  Court  for  many,  many  years  before  his  retire 
ment.   Everybody  hated  to  see  him  go.   There  has  never  been 
anybody  quite  like  him  since. 

Hicke:     Why  was  that?  What  were  his  special  characteristics? 
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Marshall:   Oh,  he  knew  the  practice  so  very  thoroughly,  and  he  began  to 

know  the  people  that  often  appeared  there  quite  intimately  and 
was  extremely  helpful  to  them.   The  Court  relied  on  him  very 
thoroughly  for  everything  that  he  did,  everything  he  worked 
with.   I  don't  think  any  clerk  has  come  up  anywhere  near  his 
stature  ever  since. 

Hicke:     Okay.   Another  question  I  wanted  to  ask  was:   other  than  your 
actual  practice  of  the  law,  I  know  you've  done  a  lot  on  behalf 
of  the  firm  in  the  way  of  activities  of  benefit  to  everybody. 
I  wonder  if  you  could  tell  me  something  about  those? 

Marshall:   Yes.   I  can  start  perhaps  with  the  personnel  directory.   It 
was  the  first  such  activity  that  I  took  over.   It  was  once 
gotten  up  by  Jack  Sutro,  and  after  he  had  slipped  the  publica 
tion  dates  two  or  three  times,  and  it  was  delayed  because  of 
waiting  for  one  thing  or  another  to  happen,  it  became  a  little 
irritating  to  find  it  out  of  date  by  eight  or  nine  months 
between  times.   I  protested  to  Jack.   He  said  "All  right, 
you're  running  it."   So  I  did.   That  was  about,  must  have  been 
twenty-five  years  ago  and  perhaps  more. 

Hicke:     And  you're  still  doing  it? 

Marshall:   I  am  still  doing  the  personnel  directory,  which  has  grown  and 
grown  as  the  numbers  have  grown.   But  still  we  try  to  publish 
it  on  a  given  date  every  six  months.   We  generally  manage  to 
do  that  in  spite  of  changes.   It  involves  a  lot  of  work, 
because  we  have  to  keep  as  up  to  date  as  possible  on  all  the 
home  addresses  and  home  telephone  numbers  of  all  the  associ 
ates  ,  who  at  this  point  are  coming  into  the  firm  and  leaving 
at  quite  a  rapid  rate.   That  means  keeping  abreast  of  changes. 

The  personnel  directory,  of  course,  involves  partners  and 
associates  and  legal  assistants  and  legal  assistant  special 
ists  and  secretaries  to  partners  and  the  people  who  are 
involved  in  various  administrative  functions  of  the  firm.   My 
secretary,  Margaret  Adler,  does  the  gathering  work  and  typing. 
I  handle  the  problems  of  getting  it  printed  and  also  I  try  to 
keep  a  check  on  everything  to  see  that  it  is  accurate.   Actu 
ally,  I  think  our  record  is  pretty  good.   Not  more  than  one 
mistake  has  ever  been  found  in  a  directory. 

Hicke:     Oh,  that  is  very  unusual,  I  would  say. 

Marshall:   Some  of  the  mistakes  that  occur  are  printer's  errors  that  we 

haven't  caught  for  some  reason  or  other.   Well,  anyway,  that's 
one  activity. 
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Another  one,  and  perhaps  a  more  important  one  and 
certainly  more  demanding,  is  the  administration  of  the  Attor 
neys'  Manual.   That  I  inherited  also  quite  by  accident.   When 
I  was  asked,  oh  some  thirty  years  ago  I  think,  to  inspect  and 
comment  on  an  embryonic  manual  that  had  been  put  out  by  the 
head  of  the  secretarial  department,  this  embryonic  manual  was 
very  inadequate.   The  result  was  that  to  take  hold  of  it  at 
all,  I  had  to  revise  it  completely  and  do  a  great  deal  of 
addition  and  editing.   Anyway,  I  was  stuck  with  it  from  then 
on. 

Hicke:     That  s  what  happens  when  you  do  a  good  job! 

Marshall:   I  hope  I  do  a  good  job.   I  certainly  do  the  best  I  can  with  a 
very  complicated  job  and  something  that  is  growing  more  com 
plicated  every  day  as  the  practice  of  the  law  gets  more  com 
plicated.   Anyway,  that  small  manual  has  grown  and  grown  and 
it  keeps  on  growing  as  more  phases  of  the  law  develop,  with 
the  new  additions  of  types,  such  as  labor  law  and  securities 
law  and  particularly  environmental  law. 

There  are  a  lot  of  things  that  are  reflected  in  the  way 
we  have  to  make  the  firm  operate  well  and  uniformly  and  con 
sistently  throughout.   So  those  things  go  into  this  manual, 
which  tells  people  how  to  do  the  things  that  they're  expected 
to  do  --  not  in  the  way  of  how  to  write  a  brief,  but  how  to 
take  care  of  their  billing  and  filing  and  administrative 
things.   So  I  do  all  that  and  that  takes  a  great  deal  of  time, 
because  each  time  something  new  happens,  that  has  to  be 
written  up  and  put  into  a  form  to  fit  into  the  manual.   It  has 
to  go  into  the  computer  and  it  has  to  be  indexed  as  we  go 
along,  and  that  is  something  that  a  secretary  can't  do.   It 
takes  a  lawyer  to  do  that,  to  see  how  things  should  be  classi 
fied. 

Hicke:     Is  this  revised  as  an  ongoing  thing  or  is  it  revised  periodi 
cally? 

Marshall:   Well,  a  little  of  both.   It  is  an  ongoing  thing,  because  every 
time  some  change  occurs  in  the  way  we  work,  why,  it  has  to  go 
into  the  manual  --  for  instance,  when  we  go  from  one  kind  of 
typewriter  to  another.   When  we  go  from  Selectric  to  Display- 
writer  typewriters,  that  has  to  be  reflected  in  our  descrip 
tion  of  the  way  our  business  is  conducted. 

There  are  all  sorts  of  fringes  that  one  might  not  think 
of,  but  they  are  very  important  to  the  knowledge  of  how  people 
understand  what  the  firm  does  or  what  they  are  to  do  with 
respect  to  it  --  matters  of  safety  and  matters  of  insurance 
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and  how  we  get  entry  into  the  building  and  all  that  sort  of 
thing,  which  we  take  so  easily  for  granted;  but  there  has  to 
be  some  uniformity  and  consistency  and  that's  what  that  job 
is . 


Actually  when  some  new  memorandum  comes  out  from  the  man 
agement  committee  or  the  chairman,  the  first  thing  I  do  is  see 
what  we  have  said  in  that  area  in  the  manual  and  what  needs  to 
be  changed.   So  then  if  a  change  has  to  be  made,  I  write  it  up 
in  manual  style  and  then  take  it  down  to  the  computer  pro 
cessing  people.   And  there  it  is  written  up  or  typed  in  with 
indexing  as  it  goes  along,  so  that  the  computer  keeps  its  own 
index  and  anytime  we  could  call  up  an  index  of  the  whole 
manual  up  to  date.   That  takes  a  varying  amount  of  hours,  but 
a  good  many  of  them. 

Another  thing  I  mentioned  to  you  is  that  at  one  time  I 
gave  a  legal  writing  course  in  the  firm.   That  was  part  of  the 
litigation  training  course  that  was  given  under  a  committee. 
That  was  a  very  useful  thing. 

Hicke:     About  what  period  is  this? 

Marshall:   This  is  now,  or  has  been  up  to  now.   Some  changes  appear  to  be 
in  the  offing  in  that  regard.   But  for  the  last  several  years, 
some  of  our  litigation  people  have  served  as  teachers  to  the 
people  first  coming  in,  as  to  all  aspects  of  litigation,  so 
that  they  will  be  familiarized  with  all  kinds  of  motions  and 
how  they  should  be  made  and  demurrers  and  motions  to  strike 
and  all  that  sort  of  thing,  as  well  as  the  art  of  cross- 
examination,  and  working  into  findings  and  the  necessities  of 
laying  the  foundation  for  appeal,  and  so  forth. 

At  any  rate,  it  seems  to  me  that  legal  writing  was  one  of 
the  things  that  was  most  needed,  and  I  offered  to  give  a 
course,  a  short  course  of  about  three  hours  total  in  legal 
writing.   We  used  Standard  Oil  --  I  mean  Chevron  --  hearing 
room  facilities.   We  also  had  it  set  up  for  video  taping  so 
that  all  those  lectures,  if  I  can  use  that  term,  are  on  video 
tape  and  they  can  be  called  up  and  used  by  anyone  that  wants 
them.   In  fact,  the  Washington  office,  I  know,  borrowed  the 
video  tapes  and  I  think  showed  them  as  though  they  were 
showing  them  to  a  class  on  legal  writing. 

At  any  rate,  I  gave  this  course  here,  a  couple  of  them, 
and  also  in  the  San  Jose  office  and  also  at  one  time  to  legal 
assistants.   It  all  seemed  very  well  received  and  I  wish  they 
would  continue  it  because  I  liked  to  give  it.   I  think  it  did 
some  real  good,  at  least  I  was  told  it  did  some  good  by  the 
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people  who  seemed  to  take  it  to  heart  and  put  it  into 
practice. 

Hicke:     This  really  reflects  quite  a  change  over  the  period  of  years 
because,  for  instance,  you  were  trained  by  one  person.   And  I 
think  also  --  I've  heard  at  least  --  that  in  the  very  early 
years  there  was  something  of  the  idea  of  "throw  you  in  the 
water  and  you  either  sink  or  swim  on  your  own."   Is  that 
right? 

Marshall:   I  don't  think  we  ever  did  that  in  this  firm.   We  didn't  just 
throw  people  out  into  the  water.   I  don't  know  just  how  this 
is  all  done  with  regard  to  the,  probably  the  simplest  and  most 
elementary  type  of  trial  practice,  which  is  in  the  labor 
field  --  complaints  against  unlawful  discrimination  or 
unlawful  termination  which  go  to  trial  in  a  rather  small  way. 
In  the  labor  department  people  can  get  some  real  trial  experi 
ence  in  fast. 

A  lot  of  the  trial  experience  comes  by  our  sending  our 
people  out  to  the  Public  Defender's  Office.   We  keep  the 
Public  Defender's  Office  supplied  with  one  young  associate  at 
three-month  stretches  throughout  the  year.   There  they  get 
pretty  much  thrown  into  some  trial  practice  directly.   But  our 
practice  in  this  firm  was  always  to  have  a  person,  before 
trying  a  case  or  two,  sit  in  with  a  trial  lawyer  and  see  how 
it  was  done,  along  the  way  getting  a  lot  of  practical  lec 
turing  by  the  person  who  is  doing  the  work. 

At  any  rate,  a  few  years  ago  they  started  this  litigation 
training  program  and  began  to  put  together  lectures  by  groups, 
by  two  or  three  people  covering  one  aspect  of  the  trial  prac 
tice.   Nowadays  I  think  that  is  in  the  course  of  some  change, 
some  consideration  of  outside  professionals,  which  personally 
I  would  hate  to  see,  because  I  think  our  own  people  do  better 
than  the  outside  professionals  can  do.   In  the  first  place,  I 
think  we  have  brighter  people  around  here  than  are  supplied 
from  the  outside.   But  at  any  rate,  I  did  give  that  course  as 
a  part  of  that  training  program  and  enjoyed  it  very  much. 


[Interview  continued:   December  12,  1986 ]## 


Hicke:     I  know  that  you've  been  thinking  about  the  many  changes  that 
you've  seen  in  the  time  you  have  been  practicing  law.   I 
wonder  if  you  could  just  give  us  a  summary  of  some  of  these 
changes? 


146 

Marshall:   Well,  I  think  the  biggest  and  most  important  change  is  the 

difference  in  the  practice  of  the  law,  as  it  was  when  I  first 
started  in,  and  now.   In  the  earlier  days,  I  think  I  already 
said,  the  practice  of  the  law  was  spread  out  for  everyone  in 
the  firm  among  all  the  subjects  and  ways  of  practice  one  could 
be  involved  in.   That  is,  we  would  be  asked  to  do  anything  and 
everything  without  any  thought  of  real  specialization.   Or,  in 
another  sense,  what  was  special  for  the  one  case  was  forgotten 
and  following  cases  brought  their  own  specialization.   When  I 
say  cases,  I  mean  all  sorts  of  procedures  that  we  might  be 
engaged  in. 

Now,  of  course,  specialization  is  a  sine  qua  non  for  the 
practice  of  the  law.   One  simply  cannot  be  a  complete  lawyer. 
There  are  too  many  laws,  too  many  specialized  practices  for 
one  to  be  a  master  of  all.   It  would  simply  be  a  case  of  jack- 
of-all-trades  and  master  of  none.   And  we  want  mastery  of  what 
we  do.   So  nowadays  it  would  seem  hopeless  for  a  person  to  go 
into  the  practice  of  the  law  thinking,  "I  can  do  anything."  I 
would  submit  that  even  the  bold  graduate  of  law  school  who 
starts  out  as  a  lone  practitioner  soon  finds  that  he  has  to 
call  for  help  from  specialists  in  a  number  of  different,  what 
the  doctors  call  disciplines. 

And  it  is  very  much  like  the  practice  of  medicine,  where 
there  are  so  many  different  specialties  that  people  have  to  go 
to  the  specialists  instead  of  going  to  the  generalist.   There 
is  really  no  such  thing  as  a  doctor  who  can  be  everything. 
Well,  so  it  is  with  the  practice  of  the  law.   There  are  tax 
specialists,  labor  specialists,  environmental  specialists, 
things  that  were  not  thought  of  as  specialties  in  the  days 
when  I  started  practice.   Well,  I  am  saying  the  same  thing 
over  again,  but  I  can't  overemphasize  the  fact  that  the  spe 
cialization  has  completely  revolutionized  the  whole  profession 
of  law  practice  since  I  started. 

Another  aspect  of  the  same  thing  is,  of  course,  the 
transformation  from  practice  in  small  firms  to  the  practice  in 
very  large  firms.   It's  a  natural  outgrowth  of  specialization 
in  that  any  firm  to  be  successful  has  to  offer  a  wide  variety 
of  specialists,  and  therefore  it  would  seem  to  me  that  the 
two-  or  three-man  firm  is  something  that's  really  gone  for 
ever.   Now  we  think  of  a  small  firm  as  one  which  has  only 
fifty  or  sixty  lawyers  instead  of  several  hundred. 

Hicke:     Any  other  important  change  over  the  years? 

Marshall:   Certainly  one  notable  change  has  been  in  regard  to  women  as 
practitioners.   In  my  early  years  there  were  almost  none  in 
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San  Francisco,  or  elsewhere  for  that  matter.   I  do  remember 
Esther  Phillips,  who  was  the  tax  specialist  in  the  United 
States  Attorney's  office.   I  had  several  dealings  with  her  in 
the  thirties.   She  was  picturesque,  tall  and  straight  with 
gray  hair  piled  up  in  an  old-fashioned  way,  and  particularly 
noteworthy  for  always  dressing  in  a  style  of  fifteen  or  twenty 
years  earlier.   She  was  a  fine  woman  who  returned  courtesy  for 
courtesy  but  never  demanded  any  courtesy  that  would  not  have 
been  accorded  a  fellow  male  practitioner. 

Another  woman  lawyer  whom  I  had  minor  contact  with  in  the 
thirties  was  Mabel  Walker  Willebrandt.   She  had  been  the  head 
of  the  Enforcement  Division  in  Washington  in  the  dying  days  of 
Prohibition  and  became  notable  for  her  toughness.   She  got 
lots  of  publicity.   She  left  the  government  for,  I  assume, 
greener  pastures,  and  took  employment  by  an  outfit  selling 
wine  bricks.   While  Prohibition  was  still  in  effect,  an  entre 
preneur  attempted  to  get  around  that  law  by  making  and  selling 
a  nonalcoholic  product  in  the  form  of  pressed  bricks  which,  if 
left  in  a  container  of  water,  would  in  due  course  turn  the 
mixture  into  wine. 

In  the  course  of  trying  to  interest  our  client, 
California  Wine  Association,  in  joining  the  promotion, 
Mrs.  Willebrandt  came  to  San  Francisco  with  a  small  entourage 
and  held  a  meeting  in  which  I  and  a  representative  of  the  wine 
association  participated.   The  association  at  that  time  was 
acting  merely  as  conservator  of  a  large  stock  of  pre- 
Prohibition  wines,  selling  small  quantities  legally  to  hospi 
tals  and,  I  believe,  churches.   During  the  meeting 
Mrs.  Willebrandt  lived  up  to  her  billing;  she  was  loud,  brash, 
and  discourteous  to  all  the  others,  playing  her  feminine  posi 
tion  to  the  utmost. 

A  few  years  later  Annette  Adams  appeared  as  as  presiding 
justice  of  the  district  court  of  appeal  in  Sacramento.   She 
was  about  as  unfeminine  as  a  woman  could  be  --  a  deep  mascu 
line  voice  and  a  sharp,  brusque,  and  impatient  manner  toward 
the  attorneys  before  her.   Despite  the  mannerisms  (pun),  she 
seemed  very  fair,  and  I  won  my  case  in  her  court. 

Now,  of  course,  we  expect  to  see  women  lawyers  as  readily 
as  men. 

The  other  thing  that  comes  to  mind  with  respect  to  the 
change  is  rather  hard  to  put  into  precise  words.   But  it  does 
seem  to  me  that  when  I  first  started  the  practice  of  the  law, 
there  was  real  emphasis,  important  emphasis,  on  dedication  to 
a  profession.   People  chose  the  law  because  it  was  thought  to 
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be  a  high  calling,  one  in  which  one  could  make  a  real 
contribution.   Of  course,  that  isn't  to  ignore  the  thought 
always  in  the  lawyer's  mind  that  it  is  probably  a  financially 
rewarding  profession  as  well.   But  it  seemed  to  me  that  the 
search  for  financial  wealth  was  really  secondary  to  the 
thought  that  it  was  a  high  calling,  one  that  could  fulfill  the 
reason  for  being  on  earth,  the  reason  for  our  being  a  part  of 
society.   Right  now  it  seems  to  me  that  the  search  for  gold 
has  taken  a  much  higher  place  in  the  mentality  of  the  law 
school  graduates  who  are  entering  the  profession.   There  is 
much  more  devotion  of  thought  and  effort  to  making  money,  to 
comparing  what  one  can  make  in  the  law  practice  with  other 
occupations  to  see  at  all  times  how  far  one  is  getting  ahead, 
to  chase  the  prestige  of  the  bigger  house,  the  bigger  car,  the 
bigger  vacation  and  all  that  sort  of  thing,  than  there  was 
fifty  years  ago. 

Hicke:     Do  you  see  that  kind  of  attitude  as  perhaps  a  partial  cause  of 
the  insider  trading  scandals  and  that  sort  of  thing? 

Marshall:   Well,  I  think  the  insider  trading  scandals  are  relatively  few 
and  far  between.   Of  course,  they  do  represent  greed  in  its 
barest  form.   But  there  are  relatively  few  people  who  can  be 
in  a  position  to  engage  in  insider  trading  of  any  consequence. 
I  wouldn't  put  them  on  the  same  footing  as  a  matter  of  scale. 

Hicke:     I  guess  I  was  thinking  perhaps  that's  a  change  in  society  in 
general . 

Marshall:   No,  I  think  the  insider  traders  are  the  oddballs.   But  when  I 
am  talking  about  the  chase  for  money  in  the  law  practice,  I 
think  that's  more  widespread.   It  just  seems  to  me  that  the 
attitude  is  to  place  individual  monetary  rewards  above  the 
rewards  and  self-satisfaction  of  being  a  part  of  what,  I 
repeat,  professes  to  be  a  high  calling. 

Hicke:      I  wonder  if  you  could  also  comment  on  the  standing  of 
Pillsbury,  Madison  &  Sutro  vis-a-vis  other  law  firms. 

Marshall:   Well,  I  have  always  been  given  to  understand  and  I  have  always 
thought  that  Pillsbury,  Madison  &  Sutro  was  the  top  firm  in 
the  West.   I  think  it  still  is.   It  wasn't  the  biggest  firm  in 
San  Francisco  when  I  started  with  it.   It  soon  became  the 
largest  firm  in  San  Francisco  and  in  California  and  in  the 
West.   But  I  am  not  so  impressed  with  size  as  with  reputation, 
and  PM&S  has  always  enjoyed  a  very  high  reputation,  as  a  law 
firm  of  good  work,  of  reliable  work,  and  really  fulfilling  its 
position  as  a  top  firm  of  the  country. 


Hicke: 


Marshall 
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I  think  that  is  borne  out  by  the  fact  that  we  have  always 
attracted  a  great  deal  of  business  from  the  East.   Law  firms 
in  New  York,  Chicago,  Cleveland,  Detroit  continually  send  us 
business  of  consequence.   I  believe  that  there  is  far  more  of 
that  that  comes  to  us  than  comes  to  other  law  firms  in  the 
vicinity.   Of  course,  the  guiding  principle  in  that  regard  is 
excellence.   I  believe  that  the  firm  has  always  been  noted  for 
its  work.   When  we  take  on  a  job,  we  try  to  do  it  thoroughly 
and  we  try  to  do  it  with  good  people  who  are  going  to  do  a 
splendid  job,  and  I  think  that  pays  off  and  the  word  gets 
around. 

Well,  I  also  know  that  you  have  been  thinking  about  some  of 
the  people  that  you  worked  with  in  general.   Could  you  talk  a 
little  bit  more  about  that? 

Yes.   I  already  have  mentioned,  of  course,  the  earliest  people 
in  the  firm  at  the  time  when  I  came  in,  including  the  founders 
of  the  firm,  whom  I  got  to  know  quite  well,  all  except  E.  S. 
Pillsbury.   They  were  wonderful  people  to  work  for  and  with. 
Without  exception  they  were  inspiring,  particularly,  I  sup 
pose,  because  they  were  committed  to  excellence  and  to  the 
prestige  of  the  profession  and  the  ideals  of  the  profession. 
But  always  it  was  a  case  of  doing  the  best  possible  job.   That 
was  something  that  was  built  into  the  practice  of  the  firm  and 
has  remained  so  ever  since. 


But  throughout  my  career  in  the  firm,  I  have  been 
impressed  by  the  genuiness  and  the  wholeheartedness  of  all  the 
people  that  I  have  worked  with  throughout  the  years.   I 
couldn't  imagine  a  better  group  of  people  to  be  associated 
with  in  professional  life  than  those  with  whom  I  have  had  con 
tact  over  the  years.   That  goes  for  the  people  who  were  above 
me  in  the  practice  and  those  who  followed  me  in  the  practice. 
Always  they  were,  to  my  mind,  wonderful  people  and  I  think  God 
blessed  them. 

Hicke:     Then  I  would  like  to  just  to  ask  one  final  wrap-up  question. 
If  you  had  to  do  all  over  again,  would  you  practice  law? 

Marshall:   Oh,  I  think  without  question.   I  have  had  some  gnawing  feeling 
that  perhaps  I  should  have  been  a  teacher  because  I  think,  and 
some  other  people  have  always  thought,  that  I  do  have  some 
natural  bents  in  that  direction  and  also  a  joy  in  being  able 
to  teach.   I  have  had  occasions  as  time  has  developed  and  they 
have  done  nothing  but  whet  my  appetite. 

Prior  to  World  War  II,  for  example,  San  Francisco  Law 
School  lost  part  of  its  teaching  staff  to  military  service. 
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Francis  Kirkham  was  asked  to  take  over  teaching  a  course  in 
constitutional  law,  but  before  he  could  get  started  he  was 
summoned  to  Washington  to  revise  the  General  Orders  in  Bank 
ruptcy.   He  asked  me  to  substitute  for  him  and  I  agreed,  with 
the  assistance  of  Henry  Hayes  for  part  of  the  course.   For 
three  years  I  taught  my  part  of  that  course  at  the  cost  of 
numerous  evenings  of  preparatory  study.   More  than  that,  when 
the  school  ran  out  of  money  in  the  middle  of  my  second  year,  I 
and  the  rest  of  the  faculty  continued  to  teach  our  courses  for 
no  pay  at  all  until  the  school  finally  closed  its  doors  when 
America  got  into  the  war. 

Another  teaching  experience  came  later.   Beginning  in 
1959,  for  three  years  I  taught  a  Saturday  morning  seminar  in 
appellate  advocacy  in  Stanford  Law  School.   This  was  a  most 
soul-satisfying  experience,  and  I  must  confess  to  being 
greatly  disappointed  when  the  seminar  was  squeezed  out  for  the 
"more  practical"  seminars  in  taxation  and  probate  practice. 

But,  of  course,  I  didn't  become  a  teacher.   I  was  com 
mitted  by  my  mother's  guidance  to  the  idea  that  I  would  be  a 
lawyer,  and  I  have  not  been  sorry  at  all. 

I  think  if  I  had  been  offered  a  wide  choice  in  the  begin 
ning,  I  would  still  be  a  lawyer.   It  has  been  a  career  of 
immense  satisfaction  to  me.   Of  course,  it  has  kept  me  reason 
ably  well  off,  after  those  early  struggling  years.   But  more 
than  that,  it  has  put  me  into  a  great  variety  of  work,  work 
which  has  taken  me  into  many  fields  of  life.   It  seems  to  me 
that  each  thing  that  I  undertook  was  a  new  door  to  be  opened, 
a  new  room  to  be  explored  and  a  little  extra  part  of  life,  an 
extra  facet  of  life  to  be  enjoyed  while  it  was  there.   So  I 
can't  imagine  a  more  rewarding  life.   I  hate  to  use  that 
cliche  word,  but  it  seems  to  express  something  that  the  prac 
tice  of  the  law  has  given  to  me.   It  seems  to  me  ever  expan 
sive  without  any  monotony  or  contraction.   So,  yes,  I  would 
say  yes,  looking  back  on  it  all  and  knowing  what  I  do  now,  I 
would  certainly  want  to  relive  a  life  in  law. 

Hicke:     I  would  like  to  thank  you  very  much  for  the  time  and  effort 

that  you  have  devoted  to  this  history  project.   You  have  cer 
tainly  given  a  most  informative  interview. 
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Marshall:   Well,  it  has  been  a  pleasure  to  me.   Thank  you  for  the  oppor 
tunity. 


Transcribers:   Georgia  K.  Stith 

Charlotte  S.  Warnell 
Kenneth  W.  Albertson 
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APPENDIX 

EXCERPT  FROM  WITWER  V  LLOYD  BRIEF 


B.  Infringement  cannot  be  established  by  a  mere  enumera 
tion  of  similarities  (supra  pp.  146-147).  From  this  it 
follows  that  the  trial  court  reached  its  conclusion  of  in 
fringement  by  an  incorrect  method.  If  such  a  method 
were  permissible,  infringement  could  be  established  as 
between  works  which  obviously  are  fundamentally  and 
totally  different — Two  examples  from  literary  works 
subject  to  judicial  notice. 

The  rule  is  well  settled  that  infringement  between  two 
productions  is  not  established  by  the  mere  fact  that  they 
have  similarities  or  common  features  (supra,  pp.  146-147). 
The  cases  point  out  that  "of  necessity,  certain  kinds  of 
incidents  must  be  found  in  many  books  and  plays  *  *  *  " 
(Stevenson  v.  Harris  (S.  D.  N.  Y.),  238  Fed.  432,  436), 
and  this  obviously  is  the  reason  for  the  rule  that  "in 
fringement  cases  are  never  decided  upon  so  narrow  a 
basis"  (Underhill  v.  Belasco  (S.  D.  N.  Y.),  254  Fed.  838, 
842). 

If  the  method  followed  by  the  trial  court  in  the  case  at 
bar  were  a  permissible  method  by  which  to  determine 
infringement,  then  we  submit  that  it  would  be  possible  to 
establish  infringement  between  works  which  everyone 
admits  to  be  fundamentally  dissimilar.  In  illustration  of 
this  point  we  make  two  comparisons  of  literary  works 
subject  to  judicial  notice. 
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1.  Let  us  suppose  a  play  of  retribution,  in  which  the 
central  character  is  a  prince,  whose  natural  melancholy 
approaches  madness  at  the  end,  and  in  which  the  action 
is  as  follows: 

The  play  opens  with  a  desolate  scene  in  a  lonely 
spot  and  a  very  apparent  atmosphere  of  gloom  and 
tragedy.     A  supernatural  occurrence   has  disturbed 
the  preceding  night,  and  the  people  are  troubled  with 
forebodings   of  disaster.     As   the   story   unfolds,   it 
develops  that,  before  the  action  of  the  play,  a  king, 
revered  by  his  people,   has  been   unnaturally  mur 
dered  through  the  connivance  of  his  queen  and  of 
her  paramour,  killed  in  his  own  house  where  he  had 
no  cause  to  suspect  treachery;  that  the  queen,  un 
mindful  of  her  vows  and  of  her  dead  husband,  has 
married     her    paramour,     and     that     together     the 
assassins  have  usurped  the  throne  which  rightfully 
belongs  to  the  son  of  the  dead  king.    This  thoughtful 
prince,  who  reveres  the  noble  qualities  of  his  father, 
is  sickened  by  the  incestuous  union  and  in  despair 
over  the  fall  of  his  house  from  nobility  to  utter  base 
ness.     He   is   bidden   by   supernatural   command   to 
avenge  his  father's  murder  and  to  cleanse  his  house. 
Despitfhis  abhorrence  of  further  bloodshed,  he  under 
takes  to  obey  the  command  and  is  driven  to  accom 
plish  retribution.     The  usurpers,  fearing  vengeance 
and  anxious  to  be  rid  of  the  prince,  send  him  to 
another  country,  to  what  is  expected  to  be  his  death, 
meantime  attempting  to  soothe  conscience  by  prayer 
and   to   propitiate   the  gathering  malevolent  forces. 
The  prince  tricks  his  ill-wishers,  returns  and  again 
gains  access  to  the  court.    As  the  climax  approaches, 
insanity  is  foreshadowed  in  the  mind  of  the  prince. 
He  sees  apparitions,  and  other  persons,  unable  to  see 
them,  regard  his  unnatural  visitations  as  evidence  of 
a   disordered   brain.      The    prince,    sword    in   hand, 
finally  wreaks  vengeance  on  the  transgressors,  declar- 
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ing  that  his  cause  was  right  and  that  the  murderers 
had  received  their  due,  and  so  he  fulfills  the  command 
which  had  been  given  him  from  beyond  the  grave. 

This  obviously  is  "Hamlet."  But  it  is  also  the  Orestes 
legend,  in  which  Orestes,  following  the  command  of  the 
Delphic  oracle,  as  Hamlet  followed  that  of  his  father's 
ghost,  revenged  upon  his  mother  Clytemnestra  and  upon 
her  paramour-husband  Aegisthus,  the  murder  of  his 
father  Agamemnon  (Bulfinch,  "Age  of  Fable,"  Altemus, 
1897,  pp.  293-294).  Aeschylus  wrote  his  play,  "The 
Choephoroi,"  upon  the  Orestes  legend,  and  the  outline 
above  given  is  in  every  particular,  and  without  the  change 
of  a  word,  as  applicable  to  "The  Choephoroi"  as  it  is  to 
"Hamlet"  (see  "The  Oresteia  of  Aeschylus,"  translated 
into  English  prose  by  Lewis  Campbell,  Methuen  &  Co., 
London,  1893,  "The  Choephoroe  or  Libation  Bearers," 
appearing  at  pp.  60-100).  Consideration  of  mere  details 
common  to  or  similar  in  the  two  plays  would  greatly 
extend  the  comparison.  Yet  the  two  plays  differ  in  theme, 
tone,  setting  and  emphasis ;  each  is  an  original  work  in  the 
highest  sense.  Any  charge  that  "Hamlet"  was  plagiarized 
from  "The  Choephoroi,"  would  be  a  manifest  absurdity. 
The  origins  of  the  two  plays  are  as  fundamentally  unlike 
as  the  plays  themselves  or  as  the  men  who  wrote  them. 
Orestes  is  a  pre-Homeric  legend;  Hamlet,  in  his  origin, 
as  in  Shakespeare,  was  Prince  of  Denmark.  He  appeared 
as  such  in  the  Historica  Danica  of  Saxo  Grammaticus,  a 
chronicler  of  the  twelfth  century,  and  the  old  chronicle, 
through  later  works  based  on  it,  was  the  source  of 
Shakespeare's  plot  ("The  New  Hudson  Shakespeare," 
introduction  to  "Hamlet."  p.  xii  and  following). 

2.  We  give  one  further  illustration  of  the  point  that 
almost  any  two  works  of  fiction,  however  unlike,  can,  by 
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that  dissection,  which  the  law  of  copyright  does  not  per 
mit  as  a  test  of  infringement  (supra,  pp.  154-155),  and  by 
a  judicious  selection  of  general  terms,  be  made  to  yield  a 
respectable  list  of  similarities  or  common  features. 

Thackeray's  "Vanity  Fair"  is  a  novel  of  society  of 
the  early  nineteenth  century,  and  so  had  to  do  with  the 
period  in  which  Thackeray  lived.  "Cyrano  de  Bergerac," 
a  play  written  by  Edmond  Rostand*  about  1895,  is  a  his 
torical  romance,  set  in  the  seventeenth  century,  with 
Cyrano  a  historical  figure,  as  its  leading  character.  The 
central- idea  of  "Vanity  Fair"  is  very  different  from  that 
of  "Cyrano."  The  novel  personifies  worldliness  and  self- 
seeking  in  the  classic  character  of  Becky  Sharp,  and 
works  out  a  similar  idea  through  several  of  the  Crawleys 
and  other  minor  characters.  The  play,  on  the  contrary, 
illustrates  the  greatness  of  human  nature ;  even  De  Guiche, 
the  villain  of  the  piece,  becomes  courageous  and  respecta 
ble  in  the  end.  In  "Vanity  Fair"  the  leading  male  char 
acter  is  William  Dobbin,  who  (unlike  most  of  the  other 
characters  in  the  book),  always  does  the  proper  thing, 
although  modestly  and  without  ostentation,  so  that  no 
one  has  anything  bad  to  say  about  him.  Cyrano,  like 
Dobbin,  is  generous  and  brave,  but  unlike  him,  is  an 
ostentatious  and  quarrelsome  swashbuckler,  without  any 
concern  for  the  fact  that  he  makes  enemies  with  his 
tongue  faster  than  he  can  get  rid  of  them  with  his  sword. 
Cyrano  is  like  the  crest  of  the  wave;  Dobbin  is  like  an 
undercurrent.  Two  more  different  characters  in  two 
more  different  works  are  hard  to  imagine.  Yet  Dobbin 
had  large  feet  and  Cyrano  a  big  nose,  and  the  stoiy  of 


*As  showing  that  the  works  of  Rostand  are  subject  to  judicial  notice  see 
t'rohman  v.  William  Morris.  68  Misc.  461,  123  N*.  Y.  S.  1090,  a  trademark 
case  involving  "Chantecler,"  in  which  Rostand  was  described  as  "one  of 
the  most  famous  writers  of  the  day,  who  has  produced  other  plays  of  con 
spicuous  merit  and  success''  (p.  1091). 
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each  is  the  story  of  a  man  who,  because  of  his  lack  of 
physical  attractiveness,  stood  by  in  silence  while  the  only 
woman  whom  he  ever  wanted  to  marry — Amelia  in  the 
novel  and  Koxane  in  the  play — gave  her  love  to  a  hand 
some  face  and  an  empty  character — George  in  the  novel 
and  Christian  in  the  play.  For  the  sake  of  the  happi 
ness  of  the  woman  he  loves,  Dobbin  and  Cyrano  each  pro 
tects  the  character  of  the  rival  whom  he  knows  to  be 
unworthy.  War  breaks  out  and  each,  hiding  his  own 
feelings,  helps  to  hasten  matters  so  that  the  marriage  can 
take  place  before  the  order  to  march.  The  wives  go  to 
war,  too,  and  each  wife  becomes  a  favorite  with  her  hus 
band's  regiment.  There  is  a  battle  and  a  victory,  but  the 
husband  is  killed.  The  widow  retires  into  her  memories, 
building  up  an  ideal  recollection,  quite  contrary  to  fact, 
that  her  dead  husband  was  the  noblest  of  men.  In  each 
case  she  has  the  unrequited  devotion  of  the  disappointed 
lover,  who  has  survived  the  battle,  with  only  a  wound. 
The  years  go  on,  while  he  watches  over  her  and  pretends 
to  join  in  her  idealization  of  the  dead  husband.  The 
widow  is  grateful  for  his  kindness,  but  she  is  too  ab 
sorbed  in  her  memories  to  realize  what  prompts  it.  Only 
at  the  end  of  the  story  does  she  see  that  she  has  deluded 
herself,  and  that  she  has  been  shutting  her  eyes  to  a  real 
devotion  far  greater  than  the  false  one  which  she  has 
imagined.  Then  Cyrano  is  killed  by  an  enemy,  while 
Dobbin,  who  has  no  enemies,  at  last  marries  the  woman 
he  loved  so  long. 

This  general  synopsis  falls  far  short  of  exhausting  the 
likenesses  of  the  two  works.  For  example,  at  the  bank 
rupt  sale  of  old  Sedley,  father  of  Amelia,  Dobbin  bought 
Amelia's  piano  and  sent  it  to  her,  and  she,  thinking  that 
George  had  sent  it,  cherished  it  as  her  greatest  treasure. 
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played  his  favorite  tunes  upon  it,  cried  over  it,  and  only 
at  the  end  discovered  that  Dobbin  was  the  giver.  Sim 
ilarly,  Cyrano  wrote  a  letter  for  Christian  on  the  night 
before  the  battle,  and  Roxane  always  thereafter  wore  it 
next  to  her  heart  in  the  belief  that  Christian  had  written 
it,  and  only  at  the  end  discovered  that  Cyrano  was  the 
author.  Dobbin  in  school  saved  George  from  a  beating 
by  the  school  bully  and  Cyrano  circumvented  the  schemes 
of  the  Gascon  Cadets  against  Christian.  Dobbin  and 
Cyrano  told  military  stories  with  fluency,  but  were  tongue- 
tied  before  Amelia  and  Roxane.  Such  similarities  could 
be  listed  for  pages.  Enough  has  been  shown,  we  submit, 
to  demonstrate  that  a  charge  of  plagiarism  cannot  be 
decided  on  the  sole  basis  of  similarities  or  common 
features. 

C.  The  features  actually  common  to  "Rodney"  and  "The 
Freshman"  fall  far  short  of  making  one  "the  counter 
part"  of  the  other  or  of  constituting  a  "plot"  in  the  sense 
protected  by  copyright. 

In  discussing  the  theory  of  the  trial  court  we  pointed 
out  that  it  not  only  enumerated  the  features  which  it  con 
sidered  common  to  "Rodney"  and  "The  Freshman,"  but 
that  it  also  said  that  these  supposedly  common  matters 
constitute  "the  substance  or  plot  of  the  infringed  and  of 
the  infringing  production.  One  is  the  counterpart  of  the 
other"  (Tr.  p.  105). 

We  have,  we  submit,  shown  that  the  supposed  common 
features  do  not  tell  the  story  of  either  "Rodney"  or 
"The  Freshman"  and  do  not  give  any  true  or  real  notion 
of  the  nature  of  either  production ;  that  it  is  necessary  to 
cut  away  almost  the  whole  film  before  resemblance  to  the 
story,  even  in  generalities,  can  be  shown  (supra,  pp. 
113-114). 
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